
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Alexander W. Dalgeish

and Joan Dalg le ish AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income & UBT

under Art ic le 22 & 23 of

fo r  the  year  1973.

Defic iency or a Revision

Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Alexander I^1. Dalgeish, and Joan Dalgleish, the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid ra ' rapper addressed as fo l lows:

Alexander W. Dalgeish
and Joan Dalgleish
P .O .  Box  16
Glenwood, NY 14069

and by deposi t . ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State of New York.

addressee is the petitioner herein

is the last known address of the

Sworn to before me this

13 th  day  o f  March ,  1981 .

properly addressed wrapper in a

exclusive care and custody of the

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .  
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STATE OF NEli YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Alexander W. Dalgeish

and Joan Dalg le ish

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal Income & UBT

under Ar t ic le  22 & 23 of  the Tax Law

fo r  t he  yea r  1973 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Charles W. Mayo the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr. Charles W. Mayo
Latham, Lumsden & McCormick
120 Deleware Ave.
Buffalo, NY 1-42A2

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn

13rh

. to before me this

day  o f  March ,  1981 .
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 13 ,  1981

Alexander W. Dalgeish
and Joan Dal-gleish
P . O .  B o x  1 6
Glenwood, NY 14069

Dear  Mr .  &  Mrs .  Da lge ish :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith. ?

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 451-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Charles t I .  Mayo
Latham, lumsden & McCormick
120 Deleware Ave.
Buffalo, NY 14202
Taxing Bureaur s Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ALEXANDER W. DALGLEISH and JOAN DALGI,BISH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and t jnincorporated
Business Taxes under Art ic les 22 ar.d 23 of the
Tax Law for the Year 1973.

DECISION

Pet i t ioners ,  A lexander  W.  Da lg le ish  and Joan Da lg le ish ,  P .0 .  Box  76 ,

Glenwood, New York 14069, f i led a pet i t . ion for redeterminat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the year 1973 (Fi le No. L6L28).

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  September  30 ,  1980 a t  10 :45  A.M.  Pet i t ioner

Alexander W. Dalgleish appeared with Charles W. Mayo, CPA. The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (PauI  A .  le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether earnings from services performed by pet i t ioner Alexander I^/ .

Da1g1eish for A.W. Dalgleish Company, Inc. and Penn-York Machine Tool Sales,

Inc. are subject.  to unincorporated business tax.

I I .  Whether "reasonable cause" exists for the cancel l ing of penalt ies

imposed for fai lure to f i le an unincorporated business tax return.

FINDINGS OF FACT

1.  Pet i t ioners ,

York State Income Tax

Dalg1e ish  d id  no t  f i l e

Alexander W. Dalgleish and Joan Dalgleish, f i led a New

Resident Return for 1973. Pet i t ioner Alexander hl .

an unincorporated tax return for said year.



- 2 -

2. 0n June 30, 1975, the Audit  Divis ion issued a Statement of Audit

changes against pet i t ioners for 1973, on the grounds that;  a) The

pet i t ionerst rental  loss was not ful ly substant iated. b) The payments toward

pet i t ionersr 1973 New York income tax did not meet the 80 percent requirement,

and they did not f i le an est imated tax, therefore, penalty was imposed in

accordance w i th  sec t ion  685(c )  o f  the  Tax  Law.  c )  That  s ince  pe t i t ioner

Alexander l { .  Dalgleish was a manufacturers representat ive, serving more than

one pr incipal,  his earnings were determined to be subject to unincorporated

business tax. d) Since pet i t ioner Alexander W. Dalgleish did not f i le an

unincorporated business tax return, penalt ies are imposed under sect ions

685(a) (1 )  and (2 )  o f  the  Tax  Law.  Accord ingry ,  on  May 24 ,  1976 the  Aud i r

Divis ion issued a Not ice of Def ic iency against the pet i t ioners for the year

1973 imposing personal income tax of $22.14 and unincorporated business tax of

$ 1 ' 0 4 7 . 9 4 ,  p l u s  p e n a l t i e s ,  p u r s u a n t  t o  s e c t i o n  6 8 5 ( c )  a n d  6 8 5 ( a ) ( 1 )  a n d  ( 2 )  o f

the  Tax  Law in  amounts  o f  $21.97 ,  $235.79  and g136.23 ,  respec t ivery ,  and

i n t e r e s t  o f  $ 1 6 9 . 0 8 .

3. At the hearing, pet i t ioners conceded that the personal income tax and

the penalty imposed pursuant to sect ion 685(c) of the Tax Law were correct

and,  there fore ,  a re  no t  a t  i ssue.

4. Pet i t ioner Alexander W. Dalgleish was the sole off icer/stockholder

and employee o f  A .W.  Da lg le ish  Company,  Inc .  (A .W.D.  Corpora t ion)  fo r  whom he

performs administrat ive as wel l  as sel l ings services and for which he is

compensated in the form of a salary. Federal  and New York State income taxes

are withheld from compensat ion paid to him by the A.W.D. Corporat ion. In

addit ion'  the A.Lt.D. Corporat. ion paid social  securi ty taxes, unemployment

insurance, disabi l i ty insurance and compensat ion insurance in conformity with
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employer-employee requirements. Pet i t ioner Alexander W. Da1gleish's travel

and sel l ing expenses are submitted t .o and reimbursed by A.W.D. Corporat ion and

no such expenses are deducted by him on his personal income tax return other

than the expense of maint.aining an off ice in his home. A. l{ .  Dalg1eish Company,

Inc. is a manufacturers representat ive engaged in the sale of metal  forming

and plast ic molding machinery and auxi l iary equipment.

5 .  Pet i t ioner  A lexander  I , / .  Da lg le ish  is  a lso  a  f i f t y  percent  s tockho lder ,

off icer and sales representat ive in Penn-York Machine Tool Sales, Inc. located

in Pit tsford, New York. This company was a manufacturers representat ive

engaged in sales of equipment noL avai lable to the A.I ,r l .D. Corporat ion. Since

a l l  peL i t ioner rs  t rave l  and se l l ing  expenses  are  re imbursed by  A. t r l .D .  Corpora t ion ,

Penn-York  Mach ine  Too l  Sa les ,  Inc .  pays  A. I , t .D .  Corpora t ion  i t s  share  o f  expenses .

Pet i t ioner Alexander Ir / .  Dalgleish was compensated by Penn-York Machine Tool

Sales, Inc. based on net income of the company. No taxes were deducted from

his compensat ion.

6 .  Bo th  A .W.D .  Co rpo ra t i on  and  Penn -Yo rk  Mach ine  Too l  Sa les ,  I nc .  ac ted

as  manu facLu re rs  rep resen ta t i ves .  A11  commiss ions  ea rned  by  A .h l .D .  Co rpo ra t i on

or  Penn York Machine Tool  Sales Inc.  were paid to them. A11 contracts wi th

manufacturers were in  the name of  the respect ive corporat ions and not  in  the

name o f  t he  pe t i t i one r  A lexande r  W.  Da lg le i sh .  Bo th  A .W.D .  Co rpo ra t i on  and

Penn-York Machine Tool  Sales,  Inc.  had knowledge that  the pet i t ioner  was

div id ing h is  t ime and ef for t  between them.

7 .  Pet i t ioner 's accountant stated that dur ing the year at issue his f i rm

advised the pet i t ioner that his income was not subject to unincorporated

bus iness  tax .
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CONCLUSIONS OF LAW

That sect ion 703 of the Tax law provides, in part :

"An unincorporated business means any trade, business or occupat ion
conducted, engaged in or being l iquidated by an individual or
unincorporated ent i ty,  including a partnership or f iduciary or
a corporat ion in l iquidat ion, but not including any ent i ty subject to
tax under Art ic les nine, ni-ne-a, nine-b, nine-c, thir ty-two or
thir ty three of the Tax law."

B. That the pet i t ioner Alexander W. Dalgleish is an employee of both

corporat ions and is not operat ing businesses beyond the scope of the corporat ion

tax laws, therefore, the income received by him from the corporat ions is not

taxable for unincorporated business tax purposes in accordance with sect ion

703 of the Tax Law. Therefore, al l  penalt ies imposed pursuant to sect ion

685(a) (1 )  and (2 )  a re  cance l led  s ince  the  pe t i t ioner 's  ac t i v i t ies  a re  no t

subject to unincorporated business tax.

C. That the pet i t ion of Alexander t{ .  Dalgleish and Joan Dalgleish is

granted only to the extent that unincorporated business tax and penalt ies

pursuant  to  sec t ion  685(a) (1 )  and (2 )  a re  cance l led .  The Aud i t  D iv is ion  is

directed to modify the Not ice of Def ic iency issued lTay 24, 7976 to be consistent

with the decision rendered hereinl  and that,  except as so granted, the pet i t ion

A .

i s  i n  a l l  o the r  respec ts  den ied .

DATED: A1bany, New York

MAR 1 3 1981
STATE TAX COMMISSION

COMMISSIONER


