
STATB OF NEW YORK

STATE TAX COMMISSION

In the Hatter of the Petition
o f

Peter & Greta Cristo

for Redeternination of
of a Determination or a
Tax & UBT under Article
for the Year 1974

a Deficiency or a Revision
Refund of Personal Income
22 & 23 of the Tax Law

ATT'IDAVIT OF I.IAIIING

'... ,)

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an errployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 15th day of May, 1981, he served the within notice of Decision by cert i f ied
mail upon Peter & Greta Cristo, the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Peter & Greta Cristo
9 Old Landmark Dr.
Rochester, NY 14618

and by depositing sane enclosed ln a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Poetal Service within the State of New York.

says that the said addressee is the pet i t ioner
set forth on said hrrapper is the last known address
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That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me tbis
15 th  day  o f  May,  1981.
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STATE OF NEhI YORK
STATE TAX CO}TMISSION

In the Matter of the Petition
o f

Peter & Greta Cristo

AFFIDAVIT OF MAIIING

for Redeterminat ion of
of a Determinat ion or a
Tax & UBT under Article
for the Year 1974

a Defic iency or a Revision
Refund of Personal fncone
22 & 23 of the Tax Law

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 15th day of May, 1981, he served the within not ice of Decision by cert i f ied
mail upon Jack Batt.aglia the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Jack Battagl ia
Suite 111.,  First  Federal  PLaZa
Rochester, NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.
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Sworn to before me this
15 th  day  o f  May,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 15,  1981

Peter & Greta Cristo
9 01d Landnark Dr.
Rochester, NY 14618

Dear Mr.  & Mrs,  Cr is to:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cormission can only be instituted
under Article 78 of the Civil Practice taws and Rules, and nust be connenced in
the Suprene Court of the $tate of New York, ALbany County, within 4 nonths from
the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation aud Finance
Deputy Comnissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Jack Battaglia
Sui te  111,  F i rs t  Federa l  P laza
Rochester, lfY L4614
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COMUISSION

In the Matter of the Petitions

o f

PETER CRISTO and GRETA CRIST0

for Redetermination of Deficiencies or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Year 7974.

DECISION

Peti t ioners, Peter Cristo and Greta Cristo, 9 Old Landnark Drive, Rochester,

New York 14618, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income and unincorporated business taxes under Articles 22

and23 of the Tax Law for the year 7974 (File Nos. 22456 an:d22457).

A smal l  c lains hearing was held before Carl  P. Wright,  Hearing 0ff icer,

at the offices of the State Tax Conmission, One Marine Midland PLaza, Rochester,

New York, on Octobex 24, 1980 at 5:00 P.M. Pet i t ioner Peter Cristo appeared

with Jack Battagl ia,  Esq. The Audit  Divis ion appeared by Ralph J. Veccbio,

Esq.  (A lexander  Weiss ,  Esq.  ,  o f  counse l ) .

ISSIIE

Whether the Audit Division properly determined petitioners' tax liability

as a result  of  a f ie ld audit .

FINDINGS OF FACT

1. Pet i t ioners, Peter Cristo and Greta Cristo, t imely f i led a New York

State Income Tax Resident Return for 7974. Pet i t ioner Peter Cristo f i led a

New York State Unincorporated Business Tax Return for 1974.

2. Pet i t ioner Peter Cristo was in the auto sales business and did business

under the name and style of Cris Uotors at 1137 Main Street,  Rochester,  New

York .
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3. 0n Apri l  14, 1978, based on a f ie ld audit ,  the Audit  Divis ion issued

two not ices of def ic iency. One not ice was issued against pet i t ioners, Peter

Cristo and Greta Cristo, assert ing addit ional personal income taxes of $11736.89,

p lus  in te res t  o f  $442.51 ,  fo r  a  to ta l  o f  $2r179.4A.  The o ther  no t ice  was

issued against pet i t ioner Peter Cristo assert ing addit ional unincorporated

bus iness  taxes  o f  $636.85 ,  p lus  in te res t  o f  $162.25 ,  fo r  a  to ta l  due o f  $799.10 .

4. The Audit Division examined the books and records of petitioner Peter

Cristo in accordance with establ ished audit  procedures and techniques. I t

util ized the net worth method of reconstructing income, along with an analysis

of pet i t ioners'  l iv ing expenses. The Divis ion determined that there was

add i t iona l  income per  aud i t  o f  $11,579.29  fo r  1974.

5. In preparing the statement of net worth, the Audit Division used an

opening balance of $2 ,A67 .42 for a savings account on January 1, 1974 which in

fact ref lected the balance of the account as of November 13, 1973. The reason

the November 13 , 1973 figure was used was that the bank's microfiln had gone

bad and the next known balance in the account was $61316.38 on February 22,

7974. Neither the petitioners, the Audit Division nor the bank could accurately

state what the opening balance of the account was on January 1, 1974. The

Audit  Divis ion stated there was no reason the $61316.38 f igure could not be

used other than i ts personal preference. By using the Novenber 13, 1973

balance, the discrepancy was increased by $4r248.96.

6. Central Trust Company did a search of its records for two checks in

the amounts of i2r782.52 and $1,778.77 and dated September 27, 1974 and October 30,

1974, respect ively.  Each check was drawn against Cris l lotors,  a business

checking account, and payable to Central Trust Company. Central Trust Conpany

determined that the checks rdere not applied to the petitioners' personal or

business checking accounts, savings accounts or loans balances.
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The two checks were used to pay off the balance on automobiles that

were taken in trade or purchased by Cris Motors. The bank stated that it is

common practice for automobile dealers to either purchase or take autonobiles

in trade and directly pay off creditors holding liens against the automobile.

Petltioners, therefore, argue that the personal living expenses are overstated

by $4,561.29 which ref lects the total  of  the two checks which were not used

for personal l iv ing expenses.

7. In preparing the statement of net worth, the Audit Division used the

total  withdrawal ($4,781.29) fron one of the checking accounts as part  of  the

personal expenses in the analysis of the pet i t ionerst l iv ing expenses. This

accountrs deposits and withdrawals were in connection with rental property

located at 1730 North Goodnan Street which is a bar with an apartment upstairs.

This property was owned by the petitioner Peter Cristo and Dolores Gallucci in

a partnership, however, the checking account was in the name of Peter Cristo.

The Audit Division was unaware of the exact nature of this account until the

hearing. The rental income and expense was filed on a partnership return and

reported on the pet i t ionerst personal return as a partnership loss. The Audit

Division conceded that if the withdrawals \,rere connected to rental property,

this amount should not be included in determining the petitioners' personal

I iv ing expenses.

CONCTUSIONS OF LAhI

A. That while the burden of proof as to a deficiency deternrined by the

net worth method is upon the taxpayer, the taxing authority must follow fair

procedures. Accuracy in the deternination of opening net worth is necessary

in net worth cases. That where i t  is a quest ion of what f igures are to be

used, then the figures construed most strongly against the taxing authority

and in favor of the taxpayer must be used, otherwise the determination would



' - 4 - -

be arbi trary or capric ious. Since the Audit  Divis ion presented no evidence to

support its contention that the opening balance of $2 1067.42 in the savings

account should be used over that of  the opening balance of $61316.38 as contended

by pet i t ioner,  the f igure in favor of pet i t ioner must be used.

B. That pet i t ioners, Peter Cristo and Greta Cristo, have sustained the

burden of proof imposed by section 689(e) of the Tax Law in showing the two

checks drawn against Cris Motors and payable to Central Trust Company and the

checking account used exclusively for the rental property should not be used

in deternining the pet i t ioners'  personal l iv ing expenses.

C. That the petitions of Peter Cristo and Greta Cristo are granted and

the not ices of def ic iency issued against pet i t ioners on Apri l  14, 1978 are

cance l led .

DATED: Albany, New York

MAY 15 1981


