
STATE OF NEI,J YORK

STATE TAX COUMISSION

In the Hatter of  the Pet i t ion
o f

Stephen Cressent

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
197 4.

Def ic iency or a Revision
Refund of Personal Income
the Tax Law for the Year

AFFIDAVIT OF MAITING

is  the pet i t ioner

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen Cressent,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Stephen Cressent
14 Deerhi l l  Ln.
Scarsda le ,  NY 10583

and by deposit ing satne enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19th t lay of June, 1981.

that the said addressee
forth on said wrapper is the last known address
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of a Determi-nat ion or a
Tax under Art ic le 22 of
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State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon John P. Frucco the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr. John P. Frucco
56 Greenridge Ave.
White Plains, NY 10605

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19,  1981

Stephen Cressent
14  Deerh i l l  Ln .
Scarsda le ,  NY 10583

Dear  Mr .  Cressent :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the StaLe Tax Cornnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John P. Frucco
56 Greenridge Ave.
I{hi te Plains, NY 10605
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STEPI{EN CRESSENT

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
t97 4.

DECISION

Pet i t ioner ,  S tephen Cressent ,  14  Deerh i l l  Lane,  Scarsda le ,  New York

10583, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the year 1974 (Fi le

N o .  2 4 0 0 0 ) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two l , lor ld Trade Center,  New York,

New York ,  on  October  2Ar  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  John P.

Frucco, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Frank levi t t ,

E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether pet i t ioner is subject to a penalty pursuant to sect ion 685(g)

of the Tax Law as a person who wi l l fu l ly fai led to col lect,  t ruthful ly account

for and pay over New York State withholding taxes due from Cappus Drug Co.,

Inc .  fo r  the  per iod  January  1 ,  1974 th rough September  30 ,  1974.

I I .  l ihether pet i t ioner had previously paid the withholding taxes due from

Cappus Drug Co. ,  Inc .  fo r  the  per iod  a t  i ssue.

FINDINGS OF FACT

1.  Cappus Drug Co. ,  Inc .  (here ina f te r  Cappus) ,  210 Mamaroneck  Avenue,

Mamaroneck, New York, fai led to pay over the New York State personal income
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taxes withheld from the wages of i ts employees for the period January 1, L974

through September 30, 1974.

2. 0n Apri l  10, 1978 the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner,  Stephen Cressent,

wherein a penalty was asserted, pursuant to sect ion 685(g) of the Tax Law, for

an amount equal to the New York State withholding taxes due from Cappus of

$1 ,003.60 ,  fo r  the  per iod  January  1 ,  1974 th rough September  30 ,  \974.

3. During the period at issue, pet i t ioner was President,  a director and

50 percent stockholder in Cappus, a retai l  pharmacy.

4. Cappus was formed in 1963 by pet i t ioner and Mr. t r la l ter Maas, who also

!{as a director and a 50 percent stockholder and who held the posit ion of secre-

Laxy ftreasurer.

5. During 1969, pet i t ioner,  Mr. Maas, and a third individual purchased

another pharmacy. Petitioner contended that he left Cappus at this time and

commenced working in the new store. He further contended that in L972, when a

third pharmacy was bought,  he ceased devot ing any t ime at al l  to the affairs

of Cappus.

6. Pet i t ioner contended that Mr. l {al ter Maas ran Cappus during the

period at issue and was so1e1y responsible for the col lect ion and payment of

t a x e s .

7. During the period at issue, pet i t ioner was not on the payrol l  of

Cappus, but did have authori ty to sign checks.

8. Pet i t ioner contended that in December 1974 he was not i f ied by his

accountant Lhat the withholding taxes were not being paid by Cappus. As a

result ,  he contended that he purchased Mr. Maas'  corporate stock and returned

to work at Cappus in June 1975.
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9. Cappus cont inued to operate and pay wages unt i l  sometime in calendar

year 7976.

10. During the hearing, pet i t ioner al leged that the ful l  amount of withhold-

ing taxes for L974 was actual ly paid by Cappus via check #9094, for $11362.77,

which was issued to the New York State Department of Taxation and Finance on

February  14 ,  1975.  In  response to  peL i t ioner 's  a l lega t ion ,  the  Aud i t  D iv is ion ,

in an attempt to ver i fy same, was not i f ied in wri t ing by the Income Tax Withhold-

ing Sect ion that said check was actual ly appl ied to outstanding withholding

taxes ,  pena l t ies  and in te res t  fo r  ca lendar  year  1973.

CONCIUSIONS OF tAI,/

A. That.  pet i t ioner,  Stephen Cressent,  fai led to sustain his burden of

proof required pursuant to sect ion 689(e) of the Tax Law to show that he was

not a person required to col lect,  t ruthful ly account for and pay over New York

State personal income taxes withheld from employees of Cappus Drug Co.,  Inc.

for the period at issue. Accordingly,  the penalty asserted pursuant to sect ion

685(g) of the Tax law is hereby sustained.

B. That the withholding taxes due from Cappus Drug Co.,  Inc. for the

period at issue were not previously paid as contended by pet i t ioner.

C. That the pet i t ion of Stephen Cressent is denied and the Not ice of

Def ic iency  da ted  Apr i l  10 ,  1978 is  hereby  sus ta ined.

DATED: Albany, New York

JUN 19 1981

COMMISSION

COMMISSIONER


