
STATE OF NETd YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

Thomas & Maureen Cox

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
t 9 7 3 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 1B years of age, and that on
the l l th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas & Maureen Cox, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Thomas & Maureen Cox
236 W. Centra l  Ave.
Pea r l  R i ve r ,  NY  10965

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says
herein and that the address set
of the pet i- t ioner.

Sworn to before me th is
1 l t h  day  o f  December ,  1981

Lhat the
forth on

sa id  add ressee

::'u 
''":nn"'./t"

is  the pet i t ioner
the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NqW YORK 12?27

December  11 ,  1981

Thomas & Maureen Cox
236 W. Central  Ave.
Pear l  R iver ,  NY 10965

D e a r  M r .  &  M r s .  C o x :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /t (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Represent.at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS A. COX and UAUREEN C. COX

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for Lhe Year 1973-

DECISION

Peti t . ioners, Thomas A. Cox and Maureen C. Cox, 236 West Central  Avenue,

Pearl  River,  New York 10965 f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

y e a r  1 9 7 3  ( F i l e  N o .  2 1 0 8 8 ) .

A smal l  c lairns hearing was held before Wil l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on February 24, 1981 at 10:45 A.M. Pet i t ioner Thomas A, Cox appeared

pro se and for his wife,  pet i t ioner Maureen C. Cox. The Audit  Divis ion appeared

by  Ra1ph J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSI]E

lrlhether the rental of a beach cottage was an activity engaged in for

pro f i t .

TINDINGS OF FACT

1. Pet i t ioners, Thomas A. Cox and Maureen C. Cox, t imely f i led a joint

New York State Income Tax Resident Return for the vear 1973 on which a rental

l o s s  o f  $ 5 , 5 4 2 . 4 7  w a s  r e p o r t e d .

2. 0n 0ctober 19, 1976, the Department of Taxat ion and Finance val idated

a consent signed by pet i t . ioners, Thomas A. Cox and Maureen C. Cox, extending

the period of l imitat ion for the year 1973 to Apri l  15, 1978.
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3.  0n November 28, 7977, the Audit  Divis ion issued a Not ice of Def ic iency

for the year 1973 for $385.16 plus interest,  along with an explanatory Statement

of Audit Changes on which;

a .  T h e  r e n t a l  l o s s  o f  $ 5  1 5 4 2 . 4 7  w a s  r e d u c e d  t o  1 , 3 5 3 . 5 3 ,
wh ich  cons is ted  o f  ren ta l  income o f  $2 ,000.00 ,  less  mor tgage
in te res t  o f  $2  1329.00  and rea l  es ta te  taxes  o f  $1  ,024.53 .

b .  A  mod i f i ca t ion  in  accordance w i th  sec t ion  6 t2 (b) (11)  o f
the Tax Law was imposed. (This adjustment was not challenged
by pet i t ioner.  )

4.  Pet i t ioners, Thomas A. Cox and Maureen C. Cox, purchased a three

bedroom frame beach cottage on May 25, 1972 for $46,000.00. Pet i t ioner Thomas

Cox contended that the property was purchased with a profit motive and as a

source of addit ional income.

5. Pet i t ioners rented the beach cottage during July and August,  1973 for

$2'000.00. The cottage was not rented, and was noL avai lable for rent dur ing

the winter months. Pet i t ioners contended that the cottage was str ict ly rental

property and never used during the year 1973 for personal or recreat ional

puqposes .

6. Pet i t ioner Thomas A. Cox test i f ied that dur ing L973 he was not "concerned

with whether he made a profit'r and that he felt that the property would rreventually

make a prof i t"  due to inf lat ion. He further test i f ied that his rental  income

i n c r e a s e d  b y  $ 4 0 0 . 0 0  o r  $ 5 0 0 . 0 0  i n  1 9 7 4 ,  a n d  9 3 0 0 . 0 0  o r  9 4 0 0 . 0 0  i n  1 9 7 5 ,  b u t

never real ized a prof i t .  Subsequent to the year 1975, the property was no

longer avai lable for rent and was used exclusively for personal and recreat ional

purposes .

7, During the year 1973, pet i t ioners reported total  rental  expenses of

$4,462.96, (which included the f ixed expenses of mortgage interest,  and real

es ta te  taxes ,  to ta l ing  $3 ,353.53)  and deprec ia t ion  o f  $3 ,079.51 .  Pet i t ioners
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contended that hr i thout depreciat ion, they would rearize a prof i t

years. However,  specif ic facts and f igures were not provided for

subsequent to 1973.

in subsequent

any year

CONCIUSIONS OF LAIC

A. That the rental  act. iv i t ies of pet i t ioners, Thomas A. Cox and Maureen

C. Cox, dur ing the year 1973 was not an act iv i ty engaged in for prof i t  in

accordance with the meaning and inLent of sect ion 183 of the Internal Revenue

Code and Art ic le 22 of the Tax Law.

B, That the pet i t ion of Thomas A. Cox and Maureen C. Cox is denied and

the Notice of Def ic iency issued November 28, 1977 Ls sustained, together with

such addit . ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMIIISSI0N

DEC TT 1981

/


