
STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Amedeo Comotto

AFFIDAVIT OF MAII,ING

for Redetermi.nat ion of a
of a DeLerminat ion or a
under Article 22 of |'}.e

Defic iency ar a Revision
Refund of Personal Income
Tax Law for the Year 7972

Tax

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  10 th  day  o f  Apr i l ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Amedeo Comotto, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Amedeo Comotto
407 79 Avenue N
Hol lywood, FL 33020

and by deposit ing same enclosed in a postpaid properly addressed wrapper i -n a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.
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that the said addressee is the pet i t ioner
forth on said wrapper is the last knor+n address
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STATE OF NEW YORK

STAf,E TAX CO4MISSION

In the Matter of the Petition

of

A[4mEO CC[4CIgrc

for Redetermjnation of a Deficiency or
for Refimd of Personal Inone Ta>< urder
ArEicle 22 of the Tax Law for the Year
I972.

DECISICN

Petitioner, Amedeo Cdnotto, 407-L9 Avenue N, Holllnn;ood, Florida 33020,

filed a petition for redetermination of a deficieney or for refirnd of personal

inccrne ta< r:rrder Article 22 of t}le Tar Law for ttre year 1972 (FiIe No. 14275).

A snall clajms hearing was held before William Va1carael, Hearing Officen,

at the offices of the State Ta< @nnission, Tho Vbrld T?ade Center, Nenu York'

New York, on July 21, 1980 at 10:45 A.M. Petitioner appeared by Henbert

TreiJman, CPA. Ttre Furdit Division appeared by Ralph J. Vecchio, Ese. (A.

Scopellito, Esq., of counsel).

ISSUE

V,lhettrer petitionerrs net rental inccnre and a capital gain on the sale of

rental property was properly strlcstarrtiated by available qridence.

F]ND]NGS OF FACT

1. Petitioner, Amedeo Cdrotto, filed a New York State Inccrne Ta<

nesident Return for the yeat L972, on vrtrich net rental inccrne of $111.44t arfr.

a net capital gain of $4,908.75 were reporbed.

2. Gr January 26, L976, the Alrdit Division issued a Notice of Deficiency

for $679.53, plus interest, for the ye;nr L972, along with an o<planatory

Statenent of Audit Clranges, on which;
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Net rental inccrne of $111.44 was ilcreased to $1,250.76.

Retrnrtable capital gains of $41908.75 uas increased to
$71837.50, along wittr a 20 percent ncdification required
urrder Article 22 of the Tax Law.

lttre stardard deduction was alloved in lieu of Neur York
iternized deductions clained.

3. Petitioner, Amedeo CdrDtto, oaned a converted tlrree fanily tpuse

majntajned by him for rental pr-rrlnses. Petitioner reported rental oq)enses

of $31936.52 for tlre yeer 1972. Upon ardit, tlre Audit Division reduced the

rental oq)enses to $2r 824.20 based on evjdence and information provided Lryr

petitioner. the doo:nrentary evidence establistring the full dnowlt of ttte

rerrtal erq)enses claiined was not available. Ilor^rever, petitionerts represen-

tative offered s\\Drn testimony that he orami.::ed the docr:nentary evidence ard

that he prepared the returns frcrn it.

4. Petitioner sold tlre rental property at issue on Decenrben L5, L972 ort

ttre installnent basis ard relnrted. a rret capital gain of $4'908.75, for the

yenr L972.

Upon audit, tte Alrdit Division jncreased the net capital gain to

$7,837.50 by decreasi:rg the adjusted basis of the rerrtal property fron

$2L,87L.56 to $1176I.91. Altkrcugh petitioner disputed this decrease, no

docrmrent-ar1z evidence was sulrnitted i:rdicaulng a Lrigher basis-

5. Petitj-oner contended *lat, ttre depreciation schedule sr:trnitted with

kr-is ta< return, which irdicated ttre oost basis and accunulated depreciation,

was inaorrect.

CONCTJUSIONS OF IAW

A. Ttr,at petitioner, ltmedeo Ccnptto, has failed to sustain ttre h:rden of

proof required by section 689 (e) of ttre Ta>< law, jn establishing tlnt the

rental e>r1>enses and the adjusted basis of the rental propenty at isstre r,ere

higher than ttrat allorled by the Audit Division.

(a)

(b)

(c)
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B. That the petition of Amedeo Ccnrotto is denied ard the Notice of

Deficiency isstred Jaruary 26, L976t is zustained, togettrer wittr strch addi-

tional interest as may be lavrfully owing.

DAf,ED: .Llbany, New York

APR 1 0 1981

STATE TAX CCMMISSION



CORRECTION
FOLLOWS
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STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Amedeo Comotto

AT'FIDAVIT OF MAIIING

for RedeterminaLion of a Def ic iencv or a Revision
of a Determinat ion or a Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Year 1972

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served Lhe within not ice of Decision by
cert i f ied mai l  upon Amedeo Comotto, the pet i t . ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Amedeo Comotto
4A7 $ Avenue N
Hol lywood, FL 33020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that.  the address set forth on said wrapper is the last known address
of the pet i t ioner.  )

Sworn to before me this
1 0 t h  d a y  o f  A p r i l ,  1 9 8 1 .

(



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Amedeo Comotto

for Redeterminat ion of a
of a Determinat ion or a
Personal Income Tax
under Article 22 0f the
for the Year 7972

Defic iency or a Revision
Refund of

Tax Law

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Herbert  Treibman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Herbert  Treibman
224-69 76rh  Rd.
Bayside, NY 17364

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said lyrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.

I



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Amedeo Comotto
407 79 Avenue N
Holl5neood, FL 33020

Dear  Mr .  ComoLto :

P lease take  no t ice  o f  the  Dec is ion  o f
herewith.

A p r i l  1 0 ,  1 9 8 1

the State Tax Commission enclosed

You have now exhausted your right
Pursuant  to  sec t ion(s )  590 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone / t  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Herbert  Treibman
224-69 76rh  Rd.
Bays ide ,  NY 11364
Taxing Bureau' s Representat ive



STAIE OF NEW YORK

STATE TA)( CCIO4ISSTON

In t}re Matter of the Petition

of

A[,tmEo ccn/tr0rrc

for Redetermination of a Deficienry or
for Refi.rd of Personal fnore Ta< under
ArEicle 22 of the Tax Law for the Year
1972.

DrcISIOI{

Petitioner, Amedeo Ccrnotto, 407-L9 Avenue N, Hol11nrcod, Florida 33020'

filed a petition for rede@rmina'Eion of a deficiency or for refi:nd of personal

jnccnre ta< r:nder Article 22 of tle Tar< Iaw for the year l-972 (File No. 14275).

A snaIl claims hearing was held before William Va1carcel, Uearing Officer,

at the offices of the State Ta< @nnission, T\np lbrld Tirade Center' Nsrr York'

New York, on JuIy 21, 1980 at 10:45 A.M. Petitioner atrpeared by Herbert

TreiJrnan, CPA. Ttre Audit Division appeared by Ratph J. Vecchio' EsQ. (a.

Sopellito, Esq., of counsel) .

ISSUE

Wkretlrer petitionerrs net, rent-al incrcnre and a capital gain on the sale of

rental property was properly sr:bstarrtiated by available evidence.

FINDINGS OF FACT

1. Petitioner, Amedeo @rotto, filed a New York State Incsre Ta:<

Residerrt Return for the yeet 1972, on which net rental jnccnre of $111.44, arfr,

a net capital gain of $4,908.75 r,vere reported.

2. On Jarn-rary 26, L976, the Audit Division issued a \lotice of Oeficiency

for $679.53, plus interest, for the yar L972, along with an ocplanatory

Statenent, of Audit Changes, on which;
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Net rerrtal inccnre of $111.44 was ineeased to $1,250.76.

Reportable capital gajns of $4'908.75 was increased to
$71837.50, along with a 20 percent ncdification required
urder Article 22 of the Tax Law.

Ttre starxlard dedustion was allori'ed il lieu of Nerrir York
itemized deducb.ions clairred.

3. Petitioner, Amedeo Ccrmtto, ormred. a convented ttrree fanily tpuse

nnintailed by him for rental pr:r;nses. Petitioner reported rental elq)enses

of $:1936.52 for the year L972. Upon audit, tJre Audit Division reduced tte

rental o.penses to $2r 824.20 based on evidence and inforrnation provided by

petitioner. Ttre docunentary evidencre establishing ttre fi1lI drrcrlnt of tle

rerrtal eq)enses clajined was not available. Horr"enrer, petitionerts represen-

tative offered srif,crn testirnony that he e>canjned the docr.rnerrtary evjdence ard

that he prepared the returns frcrn it.

4. Petitioner sold the rental property at iszue on December L5, L972 on

ttre jnstalJ:nent basis ard retrnrted a net capital gain of $4,908.75, for the

ye*nr L972.

Upon ardit, the Altdit Division increased the net capital gain to

$7,837.50 by decreasi:rrg ttre adjusted basis of tlre rental property frcnt

$2I,877.56 to $1,761.91. Although petitioner dislnrted ttr,ls decrease' rp

docrnrerrtarlz evidence was sulnritted i:Tdicating a higher basis.

5. Petitioner contended that. tlre depreciation schedule sutrnitted witlt

his tax return, wlrich irdicated the osb basis and accurn:lated depreciation'

was incorrect.

COAX$.IJSIONS OF I,AW

A. That petitioner, Anedeo Ccnotto, has failed to sustain ttre b:rden of

proof reqr-rired by section 689 (e) of tkre Tar< Iaw, in establishing that ttle

rental e.penses and ttre adjusted basis of the rental ploperty at isslle r,rere

higher than that allorrued by ttre Aldit Division.

(a)

(b)

(c)
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B. Ttnt the petition of Anedeo Ccrnotto is denied ard the No'tice of

Deficiency issued January 26t L976, is zustajned, @ethen with such addi-

tional i-nterest as may be lavrfully otcirq.

DATED: Albany, New York

APR 1 0 1981

STATE Tru( COMMISSION


