
STATE 0F NEt^l YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Moses Cohen
First  Nat ional City Bank, Executor

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Personal Income
Tax under Article 22 of the Tax f,aw for the Year
t973

ATFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 28th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Moses Cohen, First  Nat ional City Bank, Executor
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Estate of Moses Cohen
First  Nat ional City Bank, Executor
(Now Ci t ibank ,  N.A. )
1 Cit icorp Center
New York, NY 10043

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) 'nder the exclusive care and custody of
the United States Postal  Service within the State of Ner+ York.

that the said addressee is the pet i t ioner
forth on said wraDDer ].s

t/
Lhe last known address

,'-l
l-r' i

U

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
28 th  day  o f  August ,  1981.
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 28th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Phi l ip Pierce the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Phi l ip Pierce
Booth, Lipton & Lipton
405 Park Ave.
New York, NY 70022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of lhe pet i t ioner.

the representative
said wrapper is the

-

Sworn to before me this
28 th  day  o f  August ,  1981.



STATE OF NEW YORK
STATE TAX COMMISS lON

ALBANY, NEW YORK 12227

August  28,  1981

Estate of Moses Cohen
First  Nat ional City Bank, Executor
(Now Ci t ibank ,  N.A. )
1 Cit icorp Center
New York, NY 10043

Gentlemen:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Phi l ip Pierce
Booth, Lipton & Lipton
405 Park Ave.
New York, NY 10022
Taxing Bureau' s RepresenLative



STATE OF NEW YORK

STATE TAX COT{MISSION

In the Matter of the Pet i t ion

of

ESTATE OF MoSES CoI{EN,
FIRST NATIONAI, CITY BANK, HGCUTOR

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Ar1'j-cl.e 22
of the Tax law for the Year 1973.

par tner ,

Schedule

derived

DECISION

Peti t ioner,  the Estate of Moses Cohen, First  Nat ional City Bank (now

c i t ibank ,  N.A. ) ,  Executor ,  1  c i t . i co rp  center ,  New York ,  New York  10043,  f i led  a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le No. L7923).

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York ,  on  January  21r  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by

Booth ,  L ip ton  & L ip ton ,  Bsqs .  (Ph i l ip  P ie rce ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Samuel  J .  F reund,  Esq. ,  o f  counse l ) .

ISSIIE

Whether sums total l ing $46r356.65 paid to the Estate of Moses Cohen upon

I iquidat ion of a partnership const i tuted a distr ibut ion of partnership income

or a repalment of loans for advances made on behalf  of  the partnership.

FII{DINGS OF FACT

1. J.  Cohen & Bros.,  a partnership in which Moses Cohen had been a

filed an amended New York Stat.e Partnership Return for the year 1973.

K ind icated a net  ga in of  $1001915.20 for  each of  the three par tners

'rfrom sale or exchange of property used in trade or business and
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certain involuntary conversions".  The pet i t ioner also f i led a New York State

Income Tax Fiduciary Return for the year 1973.

2. 0n September 17, 1975, the Audit .  Divis ion issued a Statement of Audit

Changes against pet i t ioner for the year 1973. The Statement read, in part  as

fo l lows:

"The cap i ta l  ga in  ($100,915.20  d iv ided by  2)  o f  $50,457.60  f rom
the L973 partnership return of J. Cohen and Brothers should
have been reported on the fiduciary income tax return in
Schedule D. Also, the partnership income was underst.ated by
$ 5 6  , 4 8 5  . 8 2 .

The remainder of long term capital gain not subject to New York
personal income tax is considered to be an i tem of tax preference
and subject to New York minimun income tax.

Net long term capital  gains are taxed by New York State at 60
percent rather than 50 percent.  Accordingly,  20 percent of the
capital  gains deduct ion should be added to income."

Accordingly,  the Audit  Divis ion issued a Not ice of Def ic iency for 1973 against

pe t i t ioner  on  December  20 ,1976,  asser t ing  income tax  o f  $16r887.02 ,  p lus

i n t e r e s t  o f  $ 3 , 3 9 6 . 9 6 ,  f o r  a  t . o t a l  d u e  o f  9 2 0 , 2 8 4 . 0 1 .

3. Pet i t ioner t imely f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax for the year L973.

4 .  0n  May 11 ,  1978,  pe t i t ioner  f i led  a  per fec ted  pe t i t ion  fo r  redetermi -

nat ion of a def ic iency or for refund of personal income tax for the year 1973.

5. J.  Cohen & Bros. was a partnership engaged in the sale of wholesale

and retail lurnber in New York City. Moses Cohen, Irving Cohen and Harold Cohen

shared one-third of the prof i ts as partners. 0n September 25, 1973, New York

State made a condemnation award for the parlnershiprs property in the amount of

$ 3 0 2 , 7  4 5  . 6 0  .

6.  Moses Cohen died on Apri l  5,  I97L. In 1975, the partnership was

dissolved and l iquidated and subsequent ly,  the proceeds of the condemnation
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award were distr ibuted to the three partners. The Estate of Moses Cohen

received $100r975.2A, one-third share of the condemnation award.

7. The three partners, Moses Cohen, Irv ing Cohen and Harry Cohen, executed

a Partnership Agreement,  dated January 10, 1958, which provided that Moses

Cohen was ent i t led to credit  for the fol lowing:

Cash disbursements made by him for the
partnership from January 1951 to March
1 9 5 7  ( n e t )  9 1 8 , 1 5 6 . 6 5

Interest paid by him to banks for the
par tnersh ip  f rom 7947 to  1956 es t imated a t  $25,000.00

Interest paid by him to Chemical Bank for the
par tnersh ip  f rom 1955 to  1956 es t imated a t  g  2 ,500.00

Interest paid by him t.o Matthew Kaufman for
the partnership in the sum of $ 700.00

TorAt $46,356.65

8.  The a foresa id  sum o f  $461356.65  was no t  re f lec ted  as  cap i ta l  o r  as  a

I iabi l i ty on the books or in the records of the partnership.

9. Pet i t ioner contends that the $46,356.65 was extended on behalf  of  the

partnership and, therefore, the condemnation award should be treated as repayment

o f  the  a l leged loan.

10. Pet i t ioner did not adduce evidence to ver i fy or document the purposes

for  the  $18,156.65  cash d isbursements  by  Moses Cohen or  i f  in  fac t ,  in te res t

was paid to rrbanks",  Chemical Bank, and Matthew Kaufman as reci ted in the

aforesaid Partnership Agreement. .

coNctusloNs 0F tAl^/

A. That pet i t ioner has fai led to establ ish the existence of a bona f ide

debtor/creditor relat ionship between Moses Cohen and the partnership. Thus, i t

has not sustained the burden of proof imposed by sect ion 689(e) of the Tax Law
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that the payment of $46,356.65 to Moses Cohen was given in sat isfact ion of a

purported debt.

B .  That  the  pe t i t ion

Notice of Def ic iency issued

DATED: Albany, New York

ius z B 1e81

of the Estate of Moses

December  20 ,  1976 is

Cohen is denied and the

sus ta ined.

STATE TAX COMMISSION


