
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Jack Cohen

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal Income & UBT

under Ar t ic le  22 & 23 of  the Tax Law

for  the Years 7972 & 7973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Jack Cohen, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Jack Cohen
827 Jerome Ct .
Westbury, NY 11590

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the

Sworn

13rh

to  before me th is

day  o f  March ,  1981 .

/'y(fr



STATE 0F NEI^/ YORK
STATE TAX COMMISSION

In the Matter

Jack Cohen

the Petition

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Article 22 & 23 of the Tax Law

for  the  Years  L972 &.1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by cert i f ied

mail upon James Lupo the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. James Lupo
28 Whittier Dr.
Greenlawn, NY J,1,740

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(posL of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said hrrapper is  the last

known address of  the representat ive of  the pet i t ioner . ,

Sworn to before me th is

L3 th  day  o f  March ,  1981 .

o f

o f



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 13 ,  1981

Jack Cohen
827 Jerome Ct.
Westbury, NY 11590

Dear  Mr .  Cohen:

Please take not ice of the Decision of the State Tax Courmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 nonths
fron the date of this noLice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept ,  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (s18) 457-6240

Very truly yours,

STATE TN( COMUISSION

cc:  Pet i t ioner ts  Representa t ive
James Lupo
28 Whit t ier Dr.
Greenlawn, NY LL74O
Taxing Bureau' s Representat ive



STAIE OF NEII{ YORK

STATE TA)( CCI4MISSICD{

In the Matt€r of the Petition

of

JACK COHEN

for Redeterminatiour of a Deficiencry or
for Refi:nd of Persorral Incone ard
Ilrinorrporated Busjness Tanes urder
Articles 22 aofr, 23 of the Tac Law for
tle Years 1972 arfr, 1973.

DEClSION

Petitioner, Jack Cohen, 827 Jerone Cotrrt, Westbr"rlz, New York 11590,

filed a petition for redetermjnation of a deficiency or for refi:rd of trnrsonal

jnccne ard r:ninoorSnrated business taces r:rder Articles 22 ard 23 of the Tax

Iaw for the years L972 arfr, L973 (FiIe No. 18231).

A snaIl clajrns hearing was held before Willian Valcarcel, Hearing Officer'

at tlre offices of the State Ta< @nnission, T\no Vfrcr1d. Ttade Center' Nennr York'

New York, on Jr:ne 23, I9B0 at 9:15 A.M. Petitioner, Jack Cohen, alpeared. hrlr

Janes Lu5n, CPA. Ttre Aud.it Division ap5:eared by Ralph J. Vecchio' EsQ.

(FYank Levitt, Esq., of aor-tnsel) .

ISSIJES

I. Irihether inocne received by petitioner frcrn Copak F\:r Corporation and

Br:cks County Furs, Inc. is zubject to the uninorporated btrsiness ta<.

II. Vihrether penatties were properly jnposed r:nder section 685 (a) (1) '

685 (a) (2) and 685 (c) of the Ta< Law.

FINDINGS OF FAET

1. Petitioner, Jack Cofen, ard Helen Cohen, his wife, filed New York

State aombirred inccnre ta:< resident returns for the years L972 atld. 1973' on

whj-ch petitioner retrnrbed otkrer inocnre of $26,711.00 and $52,404.00' respec-

tively. Petitiorrer, Jack Cotren, did rrot file rrnilcrorSnrated business returns
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for ttre years L972 arriJ, L973.

2. OT Januarlr 24, L977, ttle Audit Division issued a Notice of Deficiency

for personal incone ta>< of $12O.OO ard r:nincorSnrated hrsiness tax of $31251.33'

plus penalties and inteest. Attached ttrereto was an ocplanatory Staternent

of Audit Ctnnges, which irdicated:

(a) that unreSnrted federal ar.rdit adjustnerrts were furposed for tlte
year 1973, along with a capital loss adjustnent of $500.00.
Ttris iten was corrceded by petitioner and is not at iszue.

(b) ttrat ttre "other j:rqre" repofted for the years 1972 ard L973
was held subject to ttre uninorporated h-rsiness tax.

(c) ttnt, penalties were inqnsed r:rder sections 685 (a) (f) and
685 (a) (2) of the Tan Law "for faih-rre to file and pay unin-
ortrnrated business tax".

(d) ttrat, for L972 a penalty was inposed under section 685 (c) of
t}te Ta< Iaw "for urdenestimation of tax".

3. Petitioner, Jack Cokrcn, was tlre sole stockholder and cortrnrate

officer of Copak Fl.r Cor[nration (Aopak), a hrsi-ness organized and located i:r

ttre City ard State of New York.

4. Petitiqrer, JacJ< Cohen, was @npensated $22,807.00 for the lear 1972

ard $52,000.00 for ttre year 1973 fon his activities as president of Copak.

Ttris ccnpensation was paid wittrout the witiholdilg of arry papoll taxes' ard

was reported on the Federal corporate ta< returns and Nenr York State franchise

ta< retrnrbs filed for the years L972 arfr. 1973.

5. Petitioner, Jack Cohen, was a stockholder of hrcl<s County Etrs' Inc.

and received $3,904.00 in J-972 arfi, $404.00 in L973, wtrich petitioner contended

represerrted a percentage of its prOfits. Hor,rever, no docunentarlz evidence

was subnultted i:rdicating tlre sorrrce, nature and ctraracter of this inccne.

6. z[*rough petitiorrer did rot concgde the penalty irposed urder section

685 (c) of the Ta< Iaw, no oral or docwnentaqz evidence was sr:lnritted challenging

it. ftre New York tax return fited for the yenr L972 j:dicated t}lat petitioner's
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total personal inccnre ta< liabiliQr was $3,767.00, ttrat $704.00 was wittrtreld

frcrn Lr-is salaqr inccrne.

CONCLUS]ONS OF IAI/{

A. That the inccne received by petitioner, Jacl< Cohen, by tre Copak Fur

Corporation during the years L972 atfr,1973 oonstituted ocnpensation for

senrices rendered as a corporate officer; and suckr inccrne is not sr:bject to

the urrincorporated br,r.siness ta:< in accordance witlr tlre nF-aning and intent of

secti-on 703 (b) of tlre Tar Lavr.

B. That althorqh petitioner, JacJ< Cohen, has failed to sustajn thre

burden of proof in establishing ttrat ttre inccnre of $3,904.00 and $404.00,

received inL972 and 1973, respectively, frcrnBucks County Ftrs, Inc., was

not subject to tlre unjnaorporated br:siness tax, such inocnre is insufficient

to generate an unincorporated business tax liabilit'j/ urder Article 23 of ttre

Til( Lartr and accordingly th.e issr:e is npot.

C. That petitioner, Jacl< Cohen, was required to file and pqr a declara-

tion of estimated tax for tlre year 1972 pr-rrsuant to section 655 of ttre Tar

lanrtr and, threrefore, the penalQr pursuant to section 085 (c) of ttre Tar< IJa\rrr was

properly irrposed. The Audit Division is directed to reccnpute the penalQz

for personal inccnre ta:< only.

D. That the petitlon of Jacl< Cohen is granted to the e><tent that uninaor-

porated business ta< is cancelled in fuIl, along wittr its related penalties

inposed under sections 685(a) (1) and 685(a) (2) of th.e Tar< Lan,r.
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E. That the Audit Division is hereby directed to rrcdify accrrrdingly the

Notice of Deficiency issued Januartr/ 24, 1977, and tlrat e>ccept as so 4irectedr

tke petition is in aII o*rer respects denied.

DATED: Albany, New York STAIE TA)( CC},IMISSION

MAR 1 3 I9BI


