
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David Choczner

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income &
UBT under Article 22 & 23 of the Tax Law for the
Years  1972,  1973,  1974 & 1915.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon David Choczner,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

David Choczner
213 Bennett  Ave.
New York, NY 10040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said vrrapper r is the last known address



STATE OF NEW YORK
STATE TAX COM}TISSION

In the Matter of the Pet i t ion :
o f

David Choczner
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for the:
Years  1972,  7973,  7974 & 1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Harold B. Bonime the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Harold B. Boniure
170 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t igner.

Sworn to before me this
6th day of November, 1981.

I



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

David Choczner
213 Bennett  Ave.
New York, NY 10040

Dear Mr. Choczner:

P1ease take not ice of the Decision of the State Tax Conurission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 &, 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of the State of New York,
the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be comtenced in
A1bany County, within 4 months from

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Coursel
Albany, New York 72227
Phone lf (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Harold B. Bonime
170 Broadway
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NET./ YORK

STAIE TN( COMMISSION

In the Matter of the Petition

o f

DAVID CHOCZNER

for Redeternioation of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 anld 23 of the
Tax Law or the Years 1972, 1973, 1974 and 1975.

DECISION

Petitioner, David Choczner, 2L3 Bennett Avenue, New York, New York 10040'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

incone and unincorporated business taxes under Articles 22 ard 23 of the Tax

Lavr  fo r  the  years  1972,1973,1974 and 1975 (F i le  No.  2L822) .

A snall clains hearing was held before Allen Caplowaith, Heariag Officer'

at the offices of the State Tax Comnission, Two World Trade Center, New York,

New York, on May 5, 1981 at 1:15 P.M. Pet i t ioner appeared by Harold B. Bonine,

C.P.A. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Kevin Cahi l l ,

Esq .  ,  o f  couose l ) .

ISSI]ES

I. Whether certain amounts reported as inlerest income oo petitiotrerts

personal income tax returas are properly includible in petitioner's uoincorpor-

ated business gross incone.

II. hlhether the Audit Division erred in its conputation of petitioner's

addit ional personal income tax l iabi l i ty for 1973.

FINDINGS OF FACT

1. Pet i t ioner,  David Choczner,  t imely f i led New York State combined

income tax returns with his wife, Chawa Choczner for the years 19721 1973, L974

and 1975. In conjunction with said returns, petiEioner filed an unincortrrorated
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business tax return for each of the years at issue, wherein he reported the

income derivbd from his sole proprietorship, The American Global Trading Co.

2. 0n January 30, 1978 the Audit Division issued a Statenent of Audit

Changes to petitioner wherein, as the result of a field audit, iacome reported

for personal income tax purposes for the years at issue as interest received

fron notes, aad discouats on purchases reported as interest income, was held

subject to the unincorporated business tax on the basis that such incone was

derived from pet i t ioner 's busiaess. Addit ional ly,  a second Statenent of Audit

Changes was issued on said dat,e wherein adjustments were made crediting petitioner

with that portion of the interest incone held to be derived fron petitionerrs

sole proprietorship, which was reported by his wife on their combined personal

incone tax returns for said years. Accordingly, a Notice of Deficiency was

issued against petitioner under the same date, asserting additional unincorporated

bus iness  tax  o f  $1r372.77 ,  add i t iona l  persona l  income tax  o f  $1 ,530.51 ,  p lus

in te res t  o f  $691.14 ,  fo r  a  to ta l  due o f ,  $3 ,594.42 .  Sa id  to ta l  i s  to  be

reduced by tbe computed personal income tax overpaynents of petitioner's wife

per the aforestated Statenent of Audit. Changes. Petitioner had properly

executed and submitted consent forms extending the period of linitation upon

assessment of personal income and unincorporated business taxes for the years

1972 and 1973 to  Apr i l  15 ,  1978.

3. During the hearing held herein the Audit. Division cooceded a conputa-

t ional error with respect to pet i t ioner 's 1973 personal income tax. Said error

resulted on the personal income tax Statenent of Audit Changes wherein petitioner

was given credit  for "Tax As Previously Stated" of $351.14, rather than the

correct amount of $466.03, thereby result ing in an overstatexnent of pet i t ioner 's

l iab i l i t y  fo r  sa id  year  o f  $114.89 .



-3-

4. During the bearing petitioner conceded "discounts on purchases reported

as  in te res t  iacomet ' fo r  the  years  1972,  L973,1974 and 1975,  o f  $341.05 ,

$664.37 ,  $2 ,413.00  and $1 ,475.00  respec t ive ly ,  as  p roper ly  be ing  sub jec t  to  the

imposition of unincor?orated business tax.

5. Pet.itioner contended that the interest income received fron notes

represented personal incone and thus should not be includable iu the unincorlorated

business gross income of his business, American Global Trading Co. Se clained

use of only one checking account for personal and business purposes under the

name of David Choczner,  d/b/a Anerican Global Trading Co.

6. Tbe interest income from notes is primarily the result of petitioner

discountiag notes of American Global Trading Fastners, a corpany with which

petitioner had business dealings. The transactions were recorded on the

business records and the business balance sheets listed as assets, notes

receivable American Global Fasteners and notes receivable discounted.

co}IclusroNs 0F LAI.I

A. That. petitioner, David Choczner, has failed to sustain his burden of

proof required pursuant to section 689(e) of the Tax Law to show that the

interest income received fron noLes reas personal in nature. Accordingly, such

income is deened to be derived from petitioner's unincorporated business, aad

as such, is includable in the unincorporated business gross incone of said

business pursuant to sect ion 705(a) of the Tax Law.

B. That the I'discounts on purchases reported as interest incometr is

subject to the unincorporated business tax as cosceded by petitioner.

C. That pet i t ionerts personal income tax l iabi l i ty for 1973 is to be

reduced by $114.89. Said amount represent ing a computat ional error as conceded

by the Audit Division.
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D. That the petition of David Choczner is granted to the extent provided

in Conclusion of law "Ctt  supra, and except as so stated, said pet i t ion is,  iu

al l  other respects, denied.

E. That the Audit Division

Deficiency dated January 30, 1978

hereia.

DATED: Albany, New York

Nov 0 61981

is hereby directed to modify the Notice of

to be consistent with the decision rendered


