
STATE OF NEI^/ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John & Kath leen Carro l l

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1 9 6 8  -  1 9 7 1 .

AFFIDAVIT OF MAIIING

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon John & Kath leen Carro l l ,  the pet i t ioner  in  the wi th in
proceedinS,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrappe r  add ressed  as  f o l l ows :

John & Kathleen Carrol l
484 Lreymouth Dr.
Wyckoff ,  NJ 07481

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee
herein and that the address set forth on said wrapper #
of the pet i t ioner.  . --* \

Sworn to before me th is
27tn '  day of  November,  1981

is the pet i t ioner
the last  known address
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STATE OF NEId YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John & Kath leen Carro l l
AT'FIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1968  -  L977 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Alv in R.  Cowan the representat ive of  the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Alvin R. Cowan
424 lladi-son Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27L}r day of November, 1981
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John & Kathleen Carrol l
484 Ideymouth Dr.
Wyckoff ,  NJ 07481

D e a r  M r .  &  M r s .  C a r r o l l :

P lease take  no t ice  o f  the  Dec is ion
herewith.

November  27 ,  1981

of  the State Tax Commission enclosed

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albauy, New York 12227
Phone l l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Alv in R.  Cowan
424 lTadison Ave.
New York ,  NY  10017
Taxing Bureau'  s  Representat ive



STATE Otr NEW YORK

STATE TAX COM}TISSION

In the Matter of the Pet i t ion

o f

JOHN CARR0LL and KATHTEEN CARROII

for Redeterminat ion of a Def ic iency or for
Refund of Personal facome Tax under Art ic le
22 of the Tax Law for the Years L968, 1969,
1 9 7 0  a n d  1 9 7 1 .

DECISION

Peti t ioners, John Carrol l  and Kathleen Carrol l ,  484 l . /eyrnouth Drive,

Wyckoff ,  Nevr Jersey 07481, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r s  1 9 6 8 ,  7 9 6 9 ,  1 9 7 0  a n d  1 9 7 1  ( F i I e  N o .  2 1 0 3 5 ) .

A formal hearing was held before James T. Prendergast,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two l ,Jor ld Trade Center,  New York, New

York, on July 13, 1978 and cont inued to conclusion on September 19, 1978.

Pet i t ioners appeared by Alvin R. Cowan, Esq. The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (Bar ry  M.Bres le r  and Franc is  Cosgrove,  Esqs . ,  o f  counse l ,  a t

the hearing on July 13th, and PauI A. lefebvre, Esq.,  of  counsel,  at  the

hearing on September 19th).

ISSIIE

Whether pet i t ioner,  John Carrol l ,  is ent i t . Ied to al locate his income based

on a percentage determined by placing the volume of business transacted within

New York over the total  volume of business transacted evervwhere.

FINDINGS OF FACT

1. Pet i t ioners, John Carrol l  and Kathleen Carrol l ,  t imely f i led New York

State income tax nonresident returns for the years 1968r 1.969r 1970 and L97I.
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On said returns, pet i t ioners al located business income between New York and

non-New York sources.

2. Both pet i t ioners executed a waiver extending the statute of l imitat ions

for assessment for the years 1968 and 1969 to Apri l  15, 1974.

3. 0n December 28, 1973, the Income Tax Bureau issued a Not ice of Def ic iency,

together with an explanatory Statement of Audit  Changes, against pet i t ioners

fo r  the  years  1968,  1969,1970 and L977,  impos ing  $9 ,002.46  in  persona l  income

tax plus interest.  The def ic iency is based on the disal lowance of the al locat ion

of business income to sources out.side New York State. Pet i t ioners t imelv f i led

a pet i t ion for redeterninal ion of the def ic iency.

4. During the years 1968 through 1971, pet i t ioner John Carrol l  was a

nonresident travel ing salesman for the Wofac Corporat ion (hereinafter "Wofac"),

21 East Eucl id Avenue, Haddonf ield,  New Jersey. His pr imary funct ion during

said years was Lo sel}  the consult ing services of l , r tofac to large industr ial

c l ien ts .

5. Pet i t ioner John Carrol l  maintained an off ice at 10 East 49th Street,

New York, New York, in the name of Science Management,  Inc.,  the parent company

of Wofac. During the years at issue, he performed services for Wofac at the

New York City off ice, at  hlofac's main off ice in Haddonf ield,  New Jersey, at  an

off ice maintained in his residence in Wyckoff ,  New Jersey, and also at other

locat ions outside New York State. No evidence was adduced at.  the hearings held

herein as to the total number of days worked and the number of days worked

outside New York State.

6. Pet i t ioner John CarroII  received a minimum draw of $20r000.00 per year

plus commissions. The draw was guaranLeed and was not offset or reduced by any

commissions earned by him. The commissions were based on a percentage of Wofac
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bi l l ings col lected from cl ients.  According t .o his contract,  Mr. Carrol l  was to

be paid 6% for booking new business; 4"f ,  for booking repeat business; 2r." ' l  for

sales made in his terr i tory where the services were to be performed outside the

terr i tory;  and 2*z% for sales made by others outside his terr i tory for services

per fo rmed in  h is  te r r i to ry .  Mr .  Car ro l l t s  te r r i to ry  cons is ted  o f  New York

City,  Long Island, Westchester County and Rockland County, al l  of  which are in

New York State. He was not to receive corrnissions for bi l l ings made to cl ients

for services performed by the three owners of Wofac. I f  l , /ofac appointed Mr.

Carrol l  a "corporate coordinatorrt  for a cl ient,  the commission was to be 1% on

services performed outside his terr i tory.  (The commission schedule rates were

apparent ly increased during the years at issue).

7. Pet i t ioners contended that the compensat ion received from lr lofac

represented earnings of a salesman and should therefore be al located based on

the volume of business transacted by him in New York placed over the total

volume of business transacted by him everywhere (20 NYCRR 131.15).

CONCIUSIONS OF LAW

A. That i f  the commissions for sales made or other compensat ion for

services performed by a nonresident travel ing salesman, agent,  or other employee

depend direct ly on the volume of business transacted by him, he may al locate

his income Lo New York based on the proport ion that the volume of business

transacted by him in New York bears to the Lotal  volume of business transacted

by him ever5n^rhere (20 NYCRR 131.15).

B. That the income received by pet i t ioner

direct ly on the volume of business transacted by

may no t  be  a l loca ted  under  20  NYCRR 131.15  (See:

e  A . D .  2 d  5 9 9  [ 1 9 s e ] ) .

John Carrol l  did not

h im.  Accord ing ly ,

Dalenz v. State Tax

depend

said incone

Q..mntrele4,
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C. That the compensation received by petitioner John Carroll could

properly be al located to sources within and without New York on the basis of

days worked within and without the State (20 NYCRR 131.16)1 however,  pet i t ioners

have failed to sustain the burden of proof required to show what portion of the

days John Carrol l  worked were worked outside New York. Therefore, al l  compensat ion

received by petit.ioner from Wofac is considered New York source income pursuant

to sect ion 632(b) of the Tax Law.

D. That the pet i t ion of John Carrol l and Kathleen Carrol l  is denied and

the Notice of Def ic iency issued December 28 1973 is  sus ta ined.

ATE TAX COMMISSIONDATED: Albany, New York

N0V 271981


