
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Chester Cari ty

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 6 8 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
25th day of September, 1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Chester Cari ty,  the pet i t ioner in the within proceeding,
by enclosing a t iue copy thereof in u 

"e"orely 
sealed postpaid wrapper

addressed as  fo l lows:

Chester  Car i ty
1 Lincoln Plaza
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Chester Cari ty

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax undet Art ic le 22 of the Tax law for the Year
1 9 6 8 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph H. Murphy the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1400 Mony PLaza
Syracuse,  NY nZAz

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
Iast known address of the representat ive of the pet i t ionel.

representative
wrapper is the
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Sworn to before me this
25 th  day  o f  September ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  25 ,  1981

Chester Cari ty
1 Lincoln Plaza
New York, NY 10023

Dear  Mr .  Car i ty :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone 1l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Joseph H. Murphy
Hancock, Estabrook, Ryan, Shove & Hust
1"400 Mony Plaza
Syracuse, NY L3202
Taxing Bureau' s Representat ive



STATE OF NBW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

CI{ESTER CARITY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 af the Tax Law for the Year 1968.

DECISION

Peti t ioner,  Chester Cari ty,  One Lincoln Plaza, New York, New York, f i led

a pet. i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the year 1968 (Fi le No. 1039).

A formal hearing was held before Edward l .  Johnson, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two l{or1d Trade Center,  New York,

New York, on May 7, 1979 and cont inued on August 14, 7979. Pet i t ioner appeared

by Arnold Berman, CPA and by Hancock, Estabrook, Ryan, Shove & Hust,  Esqs.,

(Joseph H. Murphy and Parker Brown, Esqs.,  of  counsel) .  The Audit  Divis ion

appeared by Peter Crotty,  Esq. (Al iza Schwadron and lrv ing Atkins, Esqs.,  of

counse l ) .

ISSIIE

Whether the petitioner

pr ior to the sale of certain

changed his domicile

securi t ies on 0ctober

FINDINGS OF FACT

from New York to New Jersey

3 1 , 1 9 6 8 .

1. A Notice of Deficlency for the year 1968 was issued on June 20, 7971

against  Chester  Car i ty  in  the amount  of  $113 1924.32,  p lus in terest  o f

$15 ,032 .82 ,  f o r  a  t o ta l  o f  $128 ,977 .14 .

2. Petit ioner was raised in New York City, received his education as a

student at Townsend Harris Hall  High School, and upon graduation attended the
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City Col lege for a t ime. He has been in the advert is ing business for most of

his l i fe.  In 1961, pet i t ioner formed with others AMREP Corporat ion to engage

in real estaLe sales and construct ion. Since then, he has devoted more and

more t ime to that business.

3 .  Pet i t ioner  i s  a  bache lor .

4. Pr ior to October,  1968, pet i t ioner l ived in Apartment 228, Lincoln

Square Apartments, Inc.,  205 West End Avenue, New York City,  New York, known as

"L inco ln  Towersr t .

5.  Pet i t ioner had suffered from severe back problems for a nurinber of

years, having been hospital ized Ln 1966. He was advised that swimming would

inprove his back condit ion.

6. In the Spring of 1968, pet i t ioner started looking for l iv ing accom-

modations with an indoor swimming pool.  In March or Apri l  of  that year,  he

began having his secretary note advert isenents for dwel l ings which advert ised

year-round swimming and which were within commuting distance of his off ice. He

visi ted a number of these places, including Horizon House and Mediterranean

Towers in Fort  Lee, New Jersey. He also col lected information on country clubs

in New Jersey, Westchester,  and Long Island. However,  he was unable to f ind

what he wanted at this t ime and stopped looking in May, 1968.

7 .  In  ear ly  October ,  1968,  pe t i t ioner rs  b ro ther - in - law,  Mr .  Henry

Hoffman, and pet. i t ionerrs sister,  Mrs. Lyla Hoffnan, who then l ived in a double

apartment in Lincoln Towers, report .ed to pet i t ioner that they had found a house

at .188 H i l l s ide  Avenue,  Cressk i l l ,  New Jersey ,  wh ich  they  l i ked ,  bu t  wh ich  was

too large for their  family alone. They persuaded the pet i t ioner to vis i t  i t

wi th them; and he did so, coming away favorably impressed, part icular ly as i t

had an indoor swimming pool.
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8. 0n October 14, 1968, a contract of  purchase was executed by the

Hoff inans and pet i t ioner.  Pet i t ioner gave his check for $37r500.00 as a one-

third share of the purchase pr ice. He agreed to pay the balance of the costs

for repairs,  renovat ion, etc. ,  on a one-third basis.  0n the same day, the

sel ler of  the house obtained an Occupancy Cert i f icate from the Borough of

Cresski l l ,  New Jersey, approving habitat ion in the structure. Possession of

the premises lras taken by pet i t ioner on October 15, 1968, and t i t le to the

proper ty  passed on  0c tobet  L6 ,  1968.

9. Cresski l l ,  New Jersey is located about a mi le over the George

I{ashington Bridge, inland from the Hudson River.  Pet i t ioner 's property

consisted of nearly one acre of land with a hi l l ,  s lope and a stream. I t  had a

large amount of f rontage. The house i tsel f  was huge. As shown on the hand-

drawn f loor plan, which vras prepared by pet i t ioner and received as his

Exhibi t  4,  i t  had f ive bedrooms, four on one side of the house and a f i f th on

the other.  The dwel l ing also had an area or iginal ly designed as a studio

apartment with i ts own entrance, a separate bath, ample closet space, a door

which separated i t  f rom the rest of  the house, and direct access to the

swimming pool.  I t  was a wing of the house which, in effect,  const i tuted a

separate apartment,  and i t  was there that pet i t ioner was to l ive. The four

bedroom wing was to be occupied by the Hoffmans and their  youngest chi ld.

10. Because the furni ture in pet i t ioner 's New York apartment had

original ly come from a previous Greenwich Vi l lage apartment,  most of i t  was not

suitable for the New Jersey home. However,  pet i t ioner 's sister,  Mrs. Hoff inan,

had ample furni ture for the new house, including pet i t ioner 's quarters. 0n

0ctober 15, 1968, this furni ture was moved to the New Jersey residence and

ins ta l led  there .
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11. 0n moving day, October 15, 1968, pet i t ioner brought his clothes,

personal ef fecLs, a chest of drawers and a chair  f rom his apartment to his

sisLer 's apartment,  across a courtyard at Lincoln Towers. These were taken by

the movers, along with the Hoffman furni ture, to the Cresski l l ,  New Jersey

residence. The move was completed and the furni ture instal led on 0ctober 15,

1 9 6 8 .

iZ, Pet i t ioner 's quarters in the New Jersey house were ini t ia l ly fur-

nished rsith a rug and a studio couch, a room divider, with a bench on one side

and a double bed on the other,  a television seL, two chairs,  Lwo chests of

drawers, some lamps, a bookcase, pictures, etc.  Pet i t ioner took out a home-

ownerrs insurance pol icy on his Cresski l l  residence and i ts contents.

13. Commencing on October 15, 1968, pet i t ioner spent no more t ime (nights

or days) at his former l incoln Towers apartment.  He spent the night of

October 15, 1968 and the nights thereafter in his New Jersey residence,

occupying a spare bedroom in the Cresski l l  house unt i l  h is quarters there were

completely set up and thereafter moving into them. His car was garaged at

Cresski l l .  He l ived at Cresski l l  and no place else, occupying no quarters

elsewhere, temporary or otherwise, unLi l  L972.

74 .  0n  0c tober  161 1968,  pe t i t ioner 's  a t to rney  sent  a  le t te r  to  the

New Jersey real property taxing authorities advising them of his ownership of

the Cresski l l  property.  Pet i t ioner also sent let ters on October 15, 1968 to

concerns with which he had charge accounts, credit cards, magazine

subscr ip t ions ,  e tc .  (Macy 's ,  Cue_ magaz ine ,  Wor ld  Tenn is ,  Eas tern  A i r l ines ,

Bloomingdale's,  Brownings Fif th Avenue, Wal lach's,  l . /eber & I le i lbroner,

Golden-Penn Theatre Ticket Service, Abercrombie & Fitch) advising them of his

change of address. Pet i t ioner advised his car rental  agency of his new
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residence and his plates were changed from New York to New Jersey. He appl ied

for  and ob ta ined a  New Jersey  opera tor rs  l i cense.  0n  October  15 ,  1968,  be

advised the New York State Department of Motor Vehicles of his change of

address. When his pistol  permit  came up for i ts annual renewal,  he advised of

his change of address. He not i f ied the Post Off ice of his change of address

and had his mai l  forwarded. Fol lowing his move, pet i t ioner did not register or

vote again, and his registrat ion to vote in New York vras cancel led.

15. l ihen pet i t ioner moved from New York City on 0ctober 15, 1968, he did

so with the intent of abandoning his home there. When he moved to his

Cresski l l ,  New Jersey residence, he did so with the intent ion of making i t  his

home.

16. 0n 0ctober 15, 1968, pet i t ioner sublet his New York City apartment at

Lincoln Towers to Hr.  David Yagoda, a fr iend neither related to him nor

associated with him in business, who had been f looded out of his off ice in

Brooklyn and who wished to sublease pet i t ioner 's apartment for business

reasons. Under pet i t ioner 's lease of the Lincoln Towers apartment,  pet i t ioner

paLd $272.00 per nonth, unfurnished. He subleased i t  furnished to Mr. Yagoda

for  $330.00  per  month .  Mr .  Yagoda took  possess ion  on  October  15 ,  7968.  The

sublease ran from October 15, 1968 through August 31, 1971 to coincide with the

expirat ion of Mr. Cari ty 's lease on the Lincoln Towers apartment.

17. The landlords of his New York City apartment would not permit

Mr. Cari ty 's name to be removed from the bui lding l ist  of  tenants, nor did they

permit  Mr. Yagoda's name to be added. The landlords had approved having

Mr. Yagoda's name placed on the mai l  box. I {r ,  Cari ty had requested the

New York Telephone Company to pennit  Mr. Yagoda Lo retain Mr. Cari tyfs

telephone number.
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18 .  Pet i t ioner 's  w i l l  was  executed  in  h is  o f f i ce  on  October  23 ,  1968.  I t

was fifteen pages in length and opened with the following: "I, CI{ESTER CARITY,

of the City,  County and State of New York, do hereby make, publ ish and declare

this my Last Wil l  and Testament."  This language had been contained since i ts

f i rst  draft  prepared on or before June 14, 1968. The attorney who prepared i t

was not aware of pet i t ionerrs change of c ircumstances. Pet i t ioner,  upon his

f inal  review of the wi l l  on October 23, focused on only substant ive changes in

the will and did not examine Lhe opening language. Later, the attorney did

learn of pet i t ioner 's change of domici le to New Jersey. He prepared a codici l

to the wi1l ,  reci t . ing New Jersey residence and disposing of pet i t ioner 's

New Jersey property.  This was executed on 0ctober 2, 7969.

19. Pet i t . ioner was the sel ler of  57,250 shares of stock of AMREP Corpor-

at ion, which had been incorporat.ed in Oklahoma in 1961. He was i ts execut ive

vice-president and a thir teen percent stockholder.  Pet i t ioner and some of the

other stockholders of AI{REP decided to se1l some of their  stock. To this end,

they had, from t ine to t ime, discussed this matter with var ious securi t ies

people, but nothing had come of these discussions. However,  in the FalI  of

1968, they were able to make an arrangement with an investment banking concern,

Goodbody & Co.,  to market the shares to the publ ic.  A syndicate was formed and

a prospectus was prepared. The prospecLus was approved by the Securi t ies and

Exchange Commission on 0ctober 23, 1968, and an agreement with the underwri ters

was made on the same date. Whi le the pr ice of the stock vras set in this

agreement,  i t  was not binding unless on October 31, 1968, the date f ixed for

the sale, the underwri ters were able to sel l  al l  the stock. I f  not,  they would

have the right to withdraw from the agreement. The actual sale of the stock

occurred on October 31, 1968. I t  was on that date that the underwri ters knew
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that they had buyers for al l  of  the stock offered, and this was a condit ion of

the  sa1e.  0n  October  31 ,  1968,  pe t i t ioner  rece ived a  check  fo r  $115941472.50

in payment for the shares he had sold.

20. The prospectus prepared for the sale of pet i t ionerrs MREP stock,

approved by the Securi t ies and Exchange Commission on October 23, 1968, con-

tained his New Jersey address.

2L, For the year 1968, pet i t ioner f i led two New York State tax returns: a

resident return ( IT-201),  covering the period January 1, 1968 to October 15,

1968; and a nonresident return ( IT-203),  covering the period October 15, 1958

through December  31 ,  1968,  bo th  s igned by  pe t i t ioner  on  Apr i l  15 ,  t969.

22, In 7972, pet i t ioner moved to Fort  Lee, New Jersey. When pet i t ioner

eventual ly returned to New York City in 1974, he located in Lincoln PLaza, an

apartment complex in an area entirely different from his former abode at

l incolrr  Towers.

CONCIUSIONS OF LAW

A. That sect ion 605 of the Tax Law provided (during the years in

ques t ion)  as  fo l lows:

"Sec .  605.  Res ident  and nonres ident  de f ined.  - -

(a) Resident individual.  --  A resident individual means an
individual:

( t )  w t ro  i s  domic i led  in  th is  s ta te ,  un less

(A) he maintains no permanent place of abode in this
state, maintains a permanent place of abode elsewhere, and
spends in the aggregate not more than thirty days of the
taxable year in this stat.e or

(2) who is not domici led in this state but maintains a
permanent place of abode in this state and spends in the
aggregate more than one hundred eighty-three days of the
taxable year in this state, unless such individual is in act ive
service in the armed forces of the United States. I '
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B. That pet.itioner has adequately shown that he changed his domicile fron

New York to New Jersey on or about 0ctober 15, 1968 and before his sale of

secur i t ies  on  0c tober  31 ,  1968.  In  par t i cu la r ,  the  fac ts  tha t  pe t i t ioner

retained an interest in a New York apartment and did not immediately change his

wi l l  to show a change of domici le are not suff ic ient to negate his clear ly

manifested intent to change his domici le.

C. That the pet i t ioner 's retained interest in a New York apartment after

October 15, 1968 and, whi le someone else was l iv ing there, is not suff ic ient to

const i tute that apartment as a perlnanenL place of abode of pet i t ioner.

Therefore, pet i t ioner did not maintain a permanent place of abode in New York

for the taxable year L968 and is thus not a ful l  year resident of New York.

D. That the pet i t ion is granted and the not ice of def ic iency is

cance l led .

DATED: Albany, New York NEW

SEP 2 5 €81


