
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Herbert  Canter
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 20th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Herbert  Canter,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

Herbert  Canter
12 Sunny Lane
Monroe, NY 10950

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  November ,  1981.

says that the said addressee is the pet i t ioner
set forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 20, 1981

Herbert  Canter
12 Sunny Lane
Monfoe, NY 10950

Dear  Mr .  Canter :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Corunission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decisj-on may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petition

o f

I{ERBERT CANTER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of the Tax Law for the year 1975.

DECISION

Peti t ioner,  Herbert  Canter,  12 Sunny Lane, Monroe, New York 10950, f i led a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le No. 21307).

A srnal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York, on February 26, 1981 at 1:15 P.M. Pet i t ioner Herbert  Canter appeared

pro  se .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A .  Scope l l i to ,

Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is ent i t led to automobi le and travel expenses of

$4,325  .  oo .

FINDINGS OF FACT

1. Pet i t ioner,  Herbert  Canter and Dolores Canter his wife,  t imely f i led a

New York State Combined Income Tax Return for the year 7975, on which petitioner

Herbert  Canter deducted travel and auto expenses of $4 ,325.00 and Dolores

Canter  deduc ted  med ica l  and denta l  expenses  o f  $2r610.00 .

2, 0n November 28, 1977 the Audit  Divis ion issued a Not ice of Def ic iency

for $161.74, plus interest,  along with an explanatory Statement of Audit

Changes, on which travel and auto expenses were reduced from $41325.00 to
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$2rL62.50 ,  resu l t ing  io  a  de f ic iency  aga ins t  pe t i t ioner  Herber t  Canter  o f

$128.66 plus interest.  In addit ion, medical  and dental  expenses were reduced

f ron  $2 ,610.00  to  $1 ,954.50 ,  wh ich  resu l ted  in  a  de f ic iency  aga ins t  Do lores

Canter  o f  $33.08 ,  p lus  in te res t .  0n  October  20 ,  1978 Do lores  Canter  s igned a

Withdrawal of Pet i t ion and Discont inuance of Case, accept ing a f inal  disposit ion

o f  the  de f ic iency  o f  $3 I .97  p lus  in te res t  o f  $6r71 .  Accord ing ly ,  the  ad jus tments

to medical  and dental  3xpenses are not at issue.

3. Pet i t ioner Herbert  Canter was employed as Distr ict  Manager for the

National Federat ion of Independent Business (NFIB) during the year L975. As

such, his pr inciple act iv i ty was to sol ic i t  memberships in a specif ic terr i tory,

which included Bergen Jounty in New Jersey and the New York counties of upper

Westchester,  Putnam, Drrtchess, Orange and Rockland.

4. Pet i t ioner Herbert  Canter was compensated on a commission basis and

was not reimbursed for any expenses incurred. Petitioner contended that he

traveled 35r000 business mi les in sol ic i t ing memberships during the year 1975

and computed his auto expense deduct ion as fol lows:

1 5 , 0 0 0  m i l e s  a t  1 5 C
20,000 mi les  a t  10Q
Parking fees and tol ls
Total

$2 ,250 .00
2  ,000 .  00

75 .00
$4 ,325  . 00

5. Pet i t ioner,  Herbert  Canter contended that he owned two automobi les and

used one str ict ly for business travel.  Pet i t ioner submitted an assortment of

bi l ls,  receipts and cancel led checks. However,  many of these i tems could not

be dist inguished as expenses for his personal automobi le or as expenses for his

business automobi le.  In addit ion, the accuracy and/or evident ial  value of the

speedometer reading shown on repair  bi l ls was quest ionable. A repair  bi l l

Gt17067) dat.ed December 3, 1975 indicated a speedometer reading of 95rA26;



- 3 -

whereas, a repair  bi l l  for new t i res (1f25926) dated December 1, 1975 indicated

a speedometer  read ing  o f  95r500.

6. Pet i t ioner He::bert  Canter did not maintain a diary,  or log of his

business act iv i t ies and travel dur ing the year 1975. No documentary evidence

was submitted establ ishing the total  number of business mi les incurred by

pet i t ioner during the year L975.

CONCIUSIONS OF tAW

A .

burden is

New York

That tax deductions depend upon

upon the taxpayer to establish

State Tax Commiss. lg4, 37 N.Y.2d

provisions, and the

(Matter of Grace v.

and the Notice of

extent as i t  pertains

plus interest lawful ly

clear statutory

a right to them

1 9 3 ) .

B. That pet i t ioner Herbert  Canter has fai led to sustain the burden of

proof,  as required by sect ion 689(e) of the Tax Law, in establ ishing that he

was ent i t led, within the purview of the Internal Revenue Code, and Art ic le 22

of the Tax Law, to automobile expenses greater than those allowed by the Audit

D iv is ion .

C. That the pet i t ion of Herbert  Canter is denied

Defic iency issued November 28, 7977 is sustained to the

to pet i t ioner Herbert  Canter in the amount of $128.66,

owlng.

DATED: Albany, New York

N0\/ 201981


