
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

The Estate of Francis A. Cal lery
James Cal lery,  Executor

Redeterminat ion of a Def ic iency or a Revision
Determination or a Refund of Personal Income

under Art ic le 22 of the Tax Law for the Years
-  1 9 6 5 .

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Atr'FIDAVIT OF MAITING

fo r
o f a
Tax
1960

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of July,  1981, he served the within not ice of Decision by cert i f ied
mai l  upon The Estate of Francis A. Cal lery,  James Cal lery,  Executor the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

The Estate of Francis A. Cal lerv
James Cal lery,  Executor
RFD 1
Charlotte,  VT 05445

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the Stat,e of New York.

addressee is the pet i t ioner
wrapper is the last known address

Sworn to before me this
3rd  day  o f  Ju ly ,  1981.



STATE OF NEI,/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

The Estate of Francis A. Cal lery
James Cal lery,  Executor

AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 0  -  1 9 6 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of July,  1,981, he served the within not ice of Decision by cert i f ied
mail upon Howard l,leitz the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Howard Lteitz
Snow, Becker,  Drul l ,  & Krauss
9 9  P a r k  A v e . ,  1 1 7 t h  F l o o r
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that.  the address set forth on
last known address of Lhe representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
3rd  day  o f  Ju1y ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

July  3,  1981

The Est.ate of Francis A. Cal lerv
James Cal lery,  Executor
RT'D 1
Charlotte,  VT 05445

Dear  Mr .  Ca l le ry :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

Peti t ioner '  s Representat ive
Howard Weitz
Snow,  Becker ,  Dru l l ,  &  Krauss
99 Park  Ave. ,  117th  F loor
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

TI{E ESTATE OF FRANCIS A. CALTERY
JAMES CALLERY, E)GCUTOR

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl.e 22
of the Tax law for the years 1960 through 1965.

DECISION

Pet i t ioner ,  The Es ta te  o f  Franc is  A .  Ca l le ry ,  James Ca l le ry ,  Executor ,  MD

/f l '  Charlot te,  Vermont 05445, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years 1960 through 1965 (Fi Ie No. 2430I).

A formal hearing was held before Stanley Buchsbaum, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l , /or ld Trade Center,  New York, New

York  on  Apr i l -  22 ,  1980 a t  10 :45  A.M.  Pet i t ioner  appeared by  snow,  Becker ,

Drul l ,  Klar is & Krauss (Howard Veitz,  Esq.,  of  counsel) .  The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether Francis A. CaIIery ever paid addit ional income tax due as a

result  of  federal  audit  changes for the years 1960 through 1965.

I I .  hthether Francis A. Cal lery f i led Form IT-115 report ing the federal

audit  changes.

I I I .  Whether the fai lure of the Department of Taxat ion and Finance to

not i fy Francis A. Cal lery of his def ic iency "as soon as pract icable'r  af ter

being informed of the federal  audit  changes bars recovery of the def ic iency.

IV. lrlhether the Department of Taxation and Fi-nance is estopped from

recovering the def ic iency.
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llhether there was any error in computing the deficiency.

FINDINGS OF I'ACT

1. Francis A. Cal lery lvas a partner in a stock brokerage house. He then

became a partner in the f i rm of lehman Brothers. In 1957 he lef t  the Lehman

firm. Thereafter,  unt i l  h is death in December 1971, he operated his own

bus iness ,  dea l ing  in  o i l .

2.  The Internal Revenue Service completed an audit  of  Francis A. Cal lery 's

income tax returns for the years 1960 through 1965 on or about November 4,

L969. I t  resulted in audit  changes which required payments of addit ional tax

to the federal  government.

3. There is no direct evidence that Francis A. CaIIery f i led the required

IT-115 forms with the State of New York after the federal  audit  changes. Mr.

Cal lery 's accountant test i f ied that he was involved in the federal  audit  and

that i t  was his regular pract ice to prepare IT-115 forms for his cl ients when

there were federal  audit  changes, but at  the t ime of the hearing he could not

spec i f i ca l l y  reca l l  p repar ing  such fo rms fo r  Mr .  Ca l le ry  fo r  the  year  a t  i ssue.

He had no reason to bel ieve, however,  that he had deviated from his regular

pract ice. The accountant did not recal l  any instance in which Francis A.

Cal lery had fai led to f i le a tax return in the thir ty years he had prepared

reLurns for Mr. Cal lery.  James Cal lery,  the son of Francis Cal lery,  test i f ied

that,  as executor of his father 's estate, he retained counsel and two accountants.

He test i f ied that they made a review for any federal  or state tax l iabi l i ty and

found none. He test i f ied that in 1969 his father was act ive in his business

and was in his off ice regular ly,  that he was a meticulous person and very

demanding of others, and that his secretary, who had been with him for 30 years,

handled administrat ive detai ls and i t  would have been her responsibi t i ty,  upon

receiving the IT-115 forms from the accountant,  to draw the check, s ign i t  and

V .
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make payment. He testified that his father was not the type of man who would

attempt to evade paying a tax owed by him since in 1969 and 1970 his net worth

was $1  mi l l ion  and,  there fore ,  the  tax  o f  about  $181000.00  was an  incons iderab le

amount to him. In 1977 a State tax auditor requested a search for any IT-115ts

f i led by Francis A. Cal lery,  but the result  was there rdere no such forms on

f i le .  F ranc is  A .  Ca l le ry 's  income tax  re tu rns  fo r  the  years  1960,1967 and.

1964 had been destroyed, but information concerning them was retained on a f i le

reference card. There was, however,  nothing about IT-115's in the Incone Tax

Bureau f i les .

4. The New York Department of Taxat ion and Finance was not i f ied of the

federal  tax audit  changes on December B, 1969 and i t  received copies of the

federa l  agent rs  repor ts  on  March  27r  1970.

5 .  The pr inc ipa l  benef ic ia r ies  o f  the  es ta te  o f  Franc is

his wife,  his two daughters, and his son.

6. The estate records were dest.roved when the estate was

1 9 7 5 .

A.  Ca l le ry  were

wound up in

7. The New York Department of Taxat ion and Finance decided to audit  the

Lehman Brothers partnership for the years 1960 through 1970, but i t  held up the

work on i t .  whi le i t  awaited the complet ion of a federal  audit  of  that f i rm. I t

was the Departmentrs pract ice, when audit ing a partnership, to f i rst  audit  the

f i rm and then audit  the individual partners. Francis A. Cal lery mistakenly was

bel ieved by the Department to st i l l  be a partner in Lehrnan Brothers. As a

result ,  his f i le was assigned to the auditor for that partnership.

8. The auditor assigned to Lehman Brothers began his audit  in November,

1973. He completed the work on the f i rm in Apri l ,  1975. Because that auditor

had a heavy workload, the audit of the partners in Lehman Brothers was reassigned

to another auditor,  Anibal Munoz, in May, 1975. Mr. Munoz also had a substant ial
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workload. There were 60 partners to be dealt  with,  and he started with the

non-resident partners. He did not start  on the audit  of  Francis A. Cal lery

unt i l  L977. He then, as a result  of  gett ing in touch with lebrnan Brothers,

Iearned that Francis A. Cal lery had ceased to be a parLner in that f i rm before

1 9 6 0 .

9. hrhen he reviewed the Cal lery f i te he became aware of the federal  audit

changes. His audit  resulted in a tax of 10 percent of the amount of the net

federal  adjustment.  The Cal lery f i le contained the New York income tax returns

of Francis A. Cal lery for 1962, 1963 and 1965. Those for 1960, 1967 and 7964

were missing because they had been destroyed. Mr. Munoz, therefore, obtained

tax information from the Income Tax Bureau records. For 1960 there was no

in fo rmat ion  ava i lab le .  For  1961 i t  showed a  to ta l  o f  "a l l  paynents i l  o f  $241889.91 .

For  1964 the  bureau records  showed gross  income o f  $1311926.00 ,  i temized

deduct ions  o f  $301629.00 ,  exempt ions  to ta l l ing  $1r800.00 ,  and a  s ta tu to ry

cred i t  o f  $25.00 .  f t  a lso  showed to ta l  tax  p repa id  o f  $25,626.82 ,  es t imated

t a x  p a i d  o f  $ 1 9 , 8 0 0 . 0 0 ,  a n d  a  c r e d i t  o f  $ 1 0 , 5 2 5 . 3 0 .  I t  a l s o  i n d i c a t e d  a  r e f u n d

o f  $ 5  , 8 2 6 . 8 2 .

10. There was nothing in the record to show Francis A. Cal lery 's total

income, New York taxable income or New York income tax for 1960. The Internal

Revenue Service reduced the taxable loss shown on pet i t ioner Francis Cal lery 's

income tax return of $27r430.85 by the amount of unal lowable deduct ions of

$15,585.18  resu l t ing  in  a  cor rec ted  taxab le  loss  o f  $1 I ,845.61 .  There  was

nothing in the record to show that there were New York modif icat ions or adjust-

ments which produced New York adjusted gross income.

11. For 1961 the bureau records showed a total  payment for Francis A.

Ca l le ry  o f  more  than $241000.00 .  Th is  c lear ly  ind ica tes  a  taxab le  income in

excess of the amounL for the New York 10 percent tax bracket.
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L2, For 1964 the Income Tax Bureau records clear ly show that Francis A.

Cal lery 's taxable income brought him into the 10 percent tax bracket.

13. The income tax returns in the record for 1962, L963 and 1965 show that

he was in the 10 percent tax bracket for each year.

L4. On March 3, 7978, the Department of Taxat ion and Finance issued a

Statement of Audit  Changes for 1960 through 1965 showing addit ional tax due,

based on federal  audit  changes made at the rate of 10 percent,  in the total

amount  o f  $181772.45 .  Not ices  o f  de f ic iency  were  issued,  wh ich  added in te res t

to the amount of tax due. One of them combined 1960, 1961 and 1963 for a total

arnount due of $7,939.44, including interest;  the not ice for 1964 showed a total

due o f  $15,152.98  inc lud ing  in te res t l  the  no t ice  fo r  1965 showed a  to ta l  due o f

$21102.85 ;  and the  no t ice  fo r  1962 showed a  to ta l  o f  $91686.55  inc lud ing

in te res t .

coNctusloNs 0F tAItI

A.  That  pe t i t ioner ,  The Es ta te  o f  Franc is  A .  Ca l le ry ,  fa i led  to  es tab l i sh

by adequate credible proof that Francis A. Cal lery paid the addit ional New York

income taxes owed by him for the years 1960 through 1965 as a result  of  federal

audit  changes.

B. That the pet i t ioner fai led Lo establ ish by adequate credible proof

that Francis A. Cal lery f i led IT-115 forms report ing federal  audit  changes for

the years in issue; therefore, there is no period of l imitat ions barr ing the

state from proceeding to determine the additional amount of tax due and to

co l lec t  sa id  tax  w i th in  the  mean ing  and in ten t  o f  sec t ion  683(c ) ( t ) (C)  o f  the

Tax Law.

C.  That the Department of Taxat ion and Finance, whether or not i t  delayed

in  p roceed ing  aga ins t  Franc is  A .  Ca l le ry  o r  h is  es ta te ,  i s  no t

proceeding to col lect any tax due from his estate. Turner Constr.  v.

unnecessari- ly

estopped from
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57 A.D.2d 207,  203 (1977) ;  Mat ter  o f  McMahan v.  Tax Commission,

45  A.D,2d 624,627 (1974) ;  Mat tg r  o f  Jarnes town Lodge v .  Catherwood,  31  A.D.2d

981 (1e6e) .

D. That the Department of Taxation and Finance

basis for i ts decision to tax the audit  change amount

percent ratel  therefore, the Not ice of Def ic iency for

E. That,  except as granted in Conclusion of Law

Estate of Francis A. Cal lery is denied and the not ices

years involved except 1950 are sustained.

DATED: Albany, New York

JUL 0 3 1981

fa i led to show any reasonable

tor 7960 at the 10

that year is cancel led.

"D", the pet i t ion of the

of def ic iency for aI I  the

COMMISSION


