
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph M.  CaI i

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 4 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of Novernber,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph.M. Cal i ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Joseph M.  CaI i
67 Seaview Ave.
Staten Island, NY 10304

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF UAILING

that the said addressee is the pet i t ioner
forth on said vrrapper ls the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Joseph M.  Ca l i
67 Seaview Ave.
Staten Island, NY 10304

D e a r  M r .  C a l i :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /t (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representat ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH M. CALI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1974.

Pet i t ioner ,  Joseph M.  Ca l i ,  67  Seav iew

10304, f i led a pet i t ion for redeterminat ion

personal income tax under Article 22 of th.e

2 4 1 5 0 ) .

Avenue, Staten Island, New York

of a def ic iency or for refund of

Tax Law for the year 7974 (Fi le No.

DECISION

A smal l  c laims hearing was held before Al len CaplowaiLh, Hearing Off icer,

at the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York ,  on  May 7 ,  1981 a t  10 :45  A.M.  Pet i t ioner  appeared w i th  Joann Ca l i .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Kev in  Cah i l1 ,  Esq. ,  o f

counse l ) .

ISSTiE

Whether pet i t ioner is subject to a penalty pursuant to sect ion 685(g) of

the Tax Law as a person who wi l l fu l ly fai led to col lect,  t ruthful ly account for

and pay over the New York State withholding taxes due from J.J.  Meats, Inc.

FINDINGS OF FACT

1.  J .J .  Meats ,  Inc . ,  1470 86 th  St ree t ,  Brook lyn ,  New York ,  fa i led  to  pay

over the New York State personal income taxes withheld from the wages of its

employees for the period January 1, 7974 Lo December 31, 1974.

2. 0n July 31, 1978 the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner,  Joseph M. Cal i ,
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wherein a penalty was asserted pursuant to sect ion 685(g) of the Tax law for

$834.50, such amount.  being equal to the New York State withholding taxes due

from J.J.  Meats, Inc. Said penalty was asserted on the ground that pet i t ioner

I l tas a person required to col lect,  t ruthful ly account for and pay over the

withholding taxes, and that he wi l l fu l ly fai led Lo do so.

3. Pet i t ioner,  Joseph M. CaI i ,  contended that dur ing 1974 he was

President of J.J.  Meat.s,  Inc. unt i l  the lat ter part  of  June, at which t ime he

Ieft  the business and ceased al l  involvement with same. Accordingly,  he did

not contest the penalty asserted against him relat ive to the period January 1,

1974 through June 30, 1974.

4. The f i le contains documentat ion in support  of  pet i t ioner 's claim that

he was not involved with J.J.  Meats, Inc. for the period July 1, L974 through

December  31 ,  L974,  as  fo l lows:

a .  Employer rs  quar te r ly  Federa l  tax  re tu rns  o f  J .J .  Meats ,  Inc .
fox 7974 indicating that petitioner r,iras an employee only through
June 1974.

b. Pet i t ionerrs U.S. individual income tax return whereon he
l isted his occupat ion as trbutcherfunemployed most of year".

c.  An aff idavi t  f rom Belf iore Meats, Inc. stat ing that f rom
mid-August 7974 through December 31, 1974, pet i t ioner was employed
by said company on a part .- t ime basis.

d. A tJage and Tax Statement for 1974 from Belf iore Meats.,  and

e. A reconci l iat ion of personal income tax withheld for 1974
f rom J .J .  Meats ,  Inc .  whereon another  par ty  s igned as  pres ident .

5 .  Dur ing  1974 J .J .  l lea ts ,  Inc .  w i thhe ld  $581.00  o f  New York  S ta te

personal income taxes from i ts employees for the period January 1, 1974 through

June 30 ,1974,  and $253.50  fo r  the  per iod  Ju Iy  1 ,  1974 th rough December  31 ,

r97 4.
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CONCLUSIONS OF LAW

A. That for the period January 1, 1974 through June 30, L974, pet i t ioner

was a person who was required to col lect,  t ruthful ly account for and pay over

the New York State personal income taxes withheld from the employees of J.J.

Meats, Inc. Accordingly,  he is l iable fox a penalty equal to such tax for said

period pursuant to sect ion 685(g) of the Tax law.

B. That for the period JuIy 1, 1974 through December 31, 7974, pet i t ioner

was not a person who was required to col lect,  t ruthful ly account for and pay

over the New York State personal income taxes withheld from the employees of

J .J .  Meats ,  Inc .  Accord ing ly ,  the  pena l ty  asser ted  pursuant  to  sec t ion  585(g)

of the Tax Law for such period is hereby abated.

C. That the pet i t ion of Joseph M. Cal i  is granted to the extent provided

Conclusion of law "B" supra, and except as so stated, said pet i t ion is,  in

o ther  respec ts ,  den ied .

D. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated July 31, L978 to be consistent with the decision rendered

in

a l l

herein.

DATED: Albany, New York

Nov 0 6 1981
ATE TAX COMMISSION

ufl,


