
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the
o f

PauI  P .  &  V io la  S .

Pet i t ion

BuII ion

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

ATTIDAVIT OF MAITING

for Redeterminati.on of a
of a Determination or a
Tax under Art ic le 22 of
L975 - 1977

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Paul P. & Viola S. Bul l ion, the pet i t ioner in the vi thin proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Pau l  P .  &  V io la  S .  Bu l l ion
RD /11, Salt  Spring Rd.
Man l ius ,  NY 13104

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

,'n'I
1---"-,i



STATE OF NEI./ YORK
STATE TAX COMMISSION

In the Matter of the
o f

Pau l  P .  &  V io la  S .

Pet i t ion

Bul l ion

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

AT'FIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1975 - 1977

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mail upon Robert E. Wagner the representative of the petitioner in the within
proceeding, bV enclosing a true copy Lhereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr. Robert  E. hragner
115 R ichards  Rd.
Carni l lus, NY 13031

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5,  1981

Paul  P .  &  V io la  S .  Bu l l ion
RD i f l ,  Salt  Springs Rd.
l lanl ius, NY 13104

Dear  Mr .  &  Mrs .  Bu l l ion :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months fron the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /f (s18) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Robert E. Wagner
116 R ichards  Rd.
Cami l lus ,  NY 13031
Taxing Bureauts Representat ive



STETN OF NEW YORK

STATE TN( COMMISSION

In the l{atLer of the Petition

o f

PAUL P. BUIIION and VI0LA S. BUILION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1975 through
1977 .

1 .  Pet i t ioners ,  Pau l

State income tax resident

pet i t ioner Paul P. Bul l ion

from Niagara Mohawk Power

Peti t ioners, Paul P. Bul l ion and Viola S. Bul l ion, Rd /11, Salt  Springs

Road, Manl ius, New York 13104, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal income tax under Articl-e 22 of the Tax law

for the years 1975 through 1977 (Fi le No. 26927).

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,  at

the off ices of the State Tax Cosmission, 333 East t{ashington Street,  Syracuse,

New York, on Decenber 9, 1,980 at 1:15 A.M. Pet i t ioner Paul P. Bul l ion appeared

with Robert Everett. I,Iagner, P.A. The Audit Division appeared by Rarph J.

Vecch io ,  Esq.  (PauI  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether retroact ive ret i rement benef i ts are taxable in the year actual ly

received or the years i t  appl ies to.

FINDINGS OF FACT

DECISION

P. Bul l ion and Viola S. Bul l ion, f i led New York

returns for 1975, 1976 and 7977. On said returns,

reported his pension earnings received in said years

Corporat ion.
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2. In March of 1977, petit ioner Paul P. Bull ion received a chech from

Niagara uohawk Power corporation in the amount of $6r493.33. This money

represented the net amount due for the retroactive period December 31, 1974

Lhrough February 28, 1977. Based on settleneot of a legal case, the conpany

increased petit ioner's monthly retirement benefits. A breakdown of the retro-

pension benefit .s is as fol lows:

GROSS AMOUNTYTAR
im
1976
1977

$3 ,995  . 90
3  ,995  .  90

665.98

FED. WIT}II{OI.DINGw
799 .20
133 .16

STATE l./rfillorprNG NEr AryorrNr
$199  .80

199 .80
33.29

$2 ,996 .90
2 ,996 .9A

499.  s3
$6.49ilF

3. On August 21, 1978, petitioners filed amended New York State incone

tax returns for L975 and 1976 oa which petitioners increased their pensioo

earnings and their state withholding taxes by the amounts shown above for each

of those respective years. Petitioners also filed a New York $t.ate incone tax

return claiming those amounts which petitioners considered applicable to the

taxable year 1977.

4. On April 5, 1979, the Audit Division issued a $tatenent of Audit

Changes and a Not ice of Def ic iency against pet i t ioners in the amount of $9.06,

p lus  in te res t  o f  $ .13 ,  fo r  a  ne t  to ta l  due o f  $9 .19 .  Th is  was done on  the

grounds that rtall items of income are reportable in the year in which you

actually or constructively receive them. Accordingly, the retroactive retire-

nent benef i ts you received for 1975 and 1976 are taxable in 1977, Since this

results in no change in income for 1975 and 1976, no further consideration is

being given to the refund and credit claimed on your 1975 and 1976 anended

returnsr'. The Audit Divisioo also changed petitioners election from itemized

deductions t"o the standard deduction for t977. This adjustment is not at

i s s u e .
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5. Pet.itioners contended that tbe retroactive pension should be considered

constructively received since Niagara ilohawk Power Corporation carried these

monies on the corporation books as a liability in the respective years, but did

not pay them until the legal case hras resolved.

coNctusloNs oF tAlil

A. That pursuant to Treasury Regulation section I.451-2, in order to have

constructive receipt, income nust be credited without restriction and made

available to tbe taxpayer, there nust be no substantial lirnitation or condition

of the taxpayerts right to bring the funds within his cootrol, and funds

credited on corporate books are taxable to a taxpayer in the year when the

taxpayer may withdraw the fuads at will.

B. That since petitioners' right to the retroactive retirernent benefits

was restricted until the outcone of, litigation, petitioners did not construc-

tively receive said benefits untiL 1977.

C. That the petition of Paul P. Bullion and Viola S. Bullion is denied

and Notice of Deficiency issued Apri l  5, 1979 is sustained, together with such

additional interest as may be lanfully owing.

DATED: Albany, New York

JUN 5 tgSl


