
STATE OF NEI,/ YORK

STATE TAX COMI-fiSSION

In the Matter of the Petition
o f

Joseph J. & Patr ic ia A. Budinich

for Redeterminat ion of
of a Determinat ioo or a
of the Tax Law for the

a Defic iency or a Revision
Refund of Personal Income &

Years L970 - 1972

AFFIDAVIT OF MAILING

under Art icle 22 & 23

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an euployee
of the Department of Taxation and Fiaance, over 18 years of age, and that on
the lst  day of May, 1981, he served the within not ice of Decision by cert i f ied
nai l  upon Joseph J. & Patr ic ia A. Budinich, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
v/rapper addressed as fol lows:

Joseph J. & Patr ic ia A. Budinich
26 llalnut St.
Teaneck, NJ 07666

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
1 s t  d a y  o f  M a y ,  1 9 8 1 .

said addressee is the pet i t ioner
said wrapper is last known address

that the
forth on



STATE OF NEW YORK
STATE TAX COMI'fiSSION

In the Matter of the Petition
o f

Joseph J. & Patr ic ia A. Budinich

AT'FIDAVIT OF UAITING

for Redetenninat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Personal fncome & UBT
under Article 22 & 23 of the Tax Law
for the Years $7A - $ '12

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the lst  day of May, 1981, he served the within noLice of Decision by cert i f ied
mail upon Harvey Plavin the representative of the petit.ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr. Harvey P1avin
Kap1an & Plavin
150 Great Neck Rd.
Great Neck, NY 11021

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representative of the petitione-r.

the representative
said wrapper is the

Sworn to before me this
l s t  d a y  o f  M a y ,  1 9 8 1 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

M a y  1 ,  1 9 8 1

Joseph J. & Patr ic ia A. Budinich
26 Walnut St.
Teaneck, NJ 07666

Dear  Mr .  &  Mrs .  Bud in ich :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant to secti.on(s) 690 &, 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of the State of New York,
the date of this not ice.

at the adninistrat ive level.
Law, any proceeding in court to
Coumission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Cornmissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Harvey PIavin
Kaplan & Plavin
150 Great Neck Rd.
Great Neck, NY LL02I
Taxing Bureau' s Representat ive



STATE OF NEI.I YORK

STATE TAX COUMISSION

In the Matter of the Petit ion

o f

J0SEPH J. BIjDINICH and PATRICIA A. BUDINICH

for Redeternination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax law for
the  Years  7970,  1971 and 7972.

DECISION

Peti t ioners, Joseph J. Budinich and Patr ic ia A. Budinich, 26 Walnut

Street,  Teaneck, New Jersey 07666, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal incone and unincorporated business taxes

under Articles 22 and 23 of the Tax Law for the years 1970, 197L and, 1972

(Fi le No. 17824).

A formal hearing was held before Julius E. Braun, Hearing Officer, at the

offices of the State Tax Commission, Two hlorld Trade Center, New York, New

York, on January 23, 7979 at 1:15 P.M. and cont inued before Edward L. Johnson,

Hearing Off icer,  on Hay 9, 1979 at 2245 P.M. Pet i t ioners appeared by David

Kaplan, CPA, of the accounting firm of Kaplan & Plavin. The Audit Division

appeared by Peter Crotty,  Esq. (hl i l l iam Fox, Esq. ,  of  counsel) .

ISSI]ES

I.  l lhether pet i t ioner Joseph J. Budinich was ent i t led to al locate compen-

sat ion received as a pi lotrs agent to sources within and without New York

Sta te .

I I .  I r lhether pet i t ioner Joseph J. Budinich's act iv i t ies as a pi lot ts agent

constituted the carrying on of an unincorporated business thereby subjecting

the income received from said activities to unincorporated business tax.
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FINDINGS OF FACT

1. Pet i t ioners, Joseph J. Budinich and Patr ic ia A. Budinich, t imely

filed a joint 1972 New York State Nonresident Return reporting total New York

income of $101640.00. A joint  nonresident return for 1970 was f i led on

November 21, 1973 report ing total  New York income of $81213.00. A personal

income tax return r,ras not filed for the year 1971 nor were unincorporated

business tax returns f i led for any of said years in quest ion. Both of the

returns f i led by pet i t ioner Joseph Budinich l isted his occupat ion as rrpi lot

agent ' r  and reported business income from said act iv i ty of $241638.00 for 1970

and $311911.00 far \972. The aforementioned total  New York income amounts

were computed by allocating one-third of the business income to New York State

sources .

2. Petitioners executed a consent which extended the period of limitation

upon assessment for the year 1970 to Apri l  15, L977. A simi lar consent was

also executed for the year 1972 which extended the assessment period to Apri l  15,

1977 .

3. On February 28, 7977, a Not ice of Def ic iency was issued against

pet i t ioners, Joseph J. Budinich and Patr ic ia A. Budinich, for addit ional

persona l  income tax  o f  $5 ,150.98 ,  p lus  pena l t ies  [pursuant  to  sec t ions  585(a) (1 )

and (a)(2)]  and interest.  Said def ic iency was based on the disal lowance of

the al locat ion of business incone to sources outside New York as claimed on

the 1970 and 1972 returns. Also, al though no return was f i led for 1971, total

New York income for said year was determined to be $251396.00. A second

Notice of Def ic iency was issued on February 28, 1977 against Joseph J. Budinich

for unincorporated business tax of $2r860.96, plus penalt ies [pursuant to

sec t ions  685(a) (1 )  and (a ) (2 ) l  and in te res t .  The second de f ic iency  is  based

on the  de terminat ion  tha t  " . . . your  bus iness  ac t iv i t ies  as  a  p i lo t ' s  agent
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constitute the carrying on of an unincorporated business of which the net

income therefore is subject to the New York State unincorporated business

tax".  Net income subject to unincorporated business tax was determined to be

$ 2 4 , 6 3 8 . 0 0 ,  $ 2 5 , 3 9 6 . 0 0  a n d  $ 3 1 , 9 1 1 . 0 0  f o r  t h e  y e a r s  1 9 7 0 ,  l 9 7 L  a n d  1 9 7 2 ,

respect ively.

4. Pet i t ioner Idas a pi lot 's agent dur ing the years in quest ion for the

Hudson River Pi lots Associat ion (hereinafter "Associat ion").  Pet i t ioner acted

primari ly as a dispatcher assigning l icensed pi lots from a rotat ion board to

pilot various deep water vessels up the Hudson River to Albany, New York and

back. Other duties performed by petitioner included bookkeeping, typing of

bi l ls and distr ibut ing payrol l .  He was also responsible for br ief ing the

pi lots on ice and weather condit ions, t ides and other vessel t raf f ic on the

river. Petitioner vras responsible to the executive cormittee of the Association

which closely supervised and control led his act iv i t ies.

5. Pet i t ioner performed his dut ies Monday through Friday, 9:00 A.H. to

5 :00  P.U.  a t  the  Assoc ia t ionrs  o f f i ce  in  Yonkers ,  New York .  S ince  the  mar i t ine

industry operated twenty-four hours a day, 365 days a year, it was necessary

for the Association to maintain a telephone number so that steamship companies

would be able to contact them after normal working hours. Accordingly, the

Associat ion had two telephones instal led in pet i t ioner 's residence in Teaneck,

New Jersey. The Association reimbursed petitioner for the monthly expense

incurred in maintaining these telephones. Petitioner also had his own private

telephone from which he or members of his family would make their personal

calls and the expense for this telephone was borne solely by petitioner.

6. It was customary for petitioner to receive or initiate numerous phone

cal ls concerning Associat ion business at his personal residence into al l  hours

of the night. Petitioner argued that he was 'ron call" 24 hours a day and that
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he performed substant ial  services for his ernployer at his personal residence.

The al locat ion of income referred to in Finding of Fact "3",  supra, \ ,vas deternined

by placing the number of hours worked in New York (8) over the total hours in

a day {Z+1. Petitioner \ras unable to produce any credible evidence as to the

number of hours actual ly spent on Associat ion business at his personal residence.

7. No argument or testinony was presented as to why the 1970 personal

income tax return was late filed or why a 1971 personal income tax return was

not f i led.

CONCTUSIONS OF tAW

A. That the Hudson River Pi lots Associat ion exercised suff ic ient direct ion

and control  over pet i t ionerrs act iv i t ies to establ ish an employee-enployer

relationship within the meaning and intent of section 703(b) of the Tax Law.

Pet i t ionerts act iv i t ies as a pi lot ts agent for the Hudson River Pi lots Associa-

tion during the years l97A, 1971 and 1972 did not constitute the carrying on

of an unincorporated business within the meaning of section 703 of the Tax Law

and, therefore, the income derived fron said act iv i t ies is not subject to

unincorporated business tax.

B. That the services performed by pet i t ioner Joseph J. Budinich at his

home in New Jersey during the years 1970, 1971 and 1972 were performed there

for the necessity of his employer and not for his ordn convenience. Therefore,

as an employee, he is ent i t led to al locate his income on the basis of a rat io,

the numerator of which is total days worked in New York State and the denominator

of which should be 365 total  days worked in year (see Finding of Fact "5"

supra) in accordance with the meaning and intent of section 632(c) of the Tax

Law and 20  NYCRR 131.16 .
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C. That petitioners timely filed a 1972 personal income tax return on

Apri l  13, 1973 and, therefore, the penalt ies asserted for !972 pursuant to

sect ions 685(a)(1) and (a)(2) of the Tax Law are improper and accordingly

cance l led .

D. That petitioners have not met the burden of proof imposed by section

689(e) of the Tax Law to show that the failure to timely file a 1970 personal

income tax return and failure to file a 1971 personal income tax return was

due to reasonable cause and not wi l l fu l  neglect and, therefore, the penalt ies

asser ted  pursuant  to  sec t ions  685(a) (1 )  and (a ) (2 )  a re  sus ta ined.

E. That the pet i t ion of Joseph J. Budinich and Patr ic ia A. Budinich for

redetermination of their personal income tax deficiency is granted to the

ex ten t  shown in  Conc lus ions  o f  Law t tB t tandt tCr rsupra ;  and tha t ,  except  as  so

granted, the pet i t ion is in al l  other respects denied.

That the petition of Joseph J. Budinich for redetermination of his

unincorporated business tax deficiency is granted and the Notice of Deficiency

issued February 28, L977 is hereby cancel led.

Albany, New York STATE TAX COMMISSION

MAY O 1 19BI


