
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

David & Marlene

Peti t ion

Bryce

a Defic iency or a Revision
a Refund of Personal Income
& 23 of the Tax Law for the

AT'FIDAVIT OF MAITING

for RedeterminaLion
of a Determinat ion
& UBT under Article
Years  1975 & 1976.

o f
o r

22

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon David & Marlene Bryce, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

David & Marlene Bryce
314 l loos ick  S t .
Troy ,  NY 12180

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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In the Matter of the Pet i t ion
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David & Marlene Brvce

AT'FIDAVIT OF MAITING

for Redeterminat ion of
of a Determinat ion or a
& UBT under Article 22
the  Years  f975 & 1976.

a Deficiency or a Revision
Refund of Personal Incone

& 23 of the Tax taw for

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departmeat of Taxat. ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied nai l  upon Jerome K. Frost the representat ive of the pet i t ioner in the
within proceedinS, by enclosiag a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr .  Jerome K.  Fros t
36  F i rs t  S t -
Troy, NY 12180

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York,

That deponent further says that. the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19 ,  1981

David & Marlene Brvce
314 Hoos ick  S t .
Troy ,  NY 12180

Dear  Mr .  &  Mrs .  Bryce :

P1ease t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revi.ew at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months fronr
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Jerome K. Frost
36  F i rs t  S t -
Troy ,  NY 12180
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID BRYCE and MRLENE BRYCE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax law for
the  Years  1975 and 1976.

DECISION

Peti t ioners, David Bryce and Marlene Bryce, 3I4 Hoosick Street,  Troy, New

York 12180, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of the Tax law for the years 1975 and t976 (Fi Ie No. 24945).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Bui ldinC l t9,  State Campus, Albany, New

York ,  on  January  6 ,  1981 a t  9 :15  A.M.  Pet i t ioners  appeared by  Jerome K.  Fros t ,

Esq. The Audit  Divis ion appeared by Ralph J, Vecchio, Esq. (Thomas sacca,

Esq.  ,  o f  counse l ) .

ISSI.IE

I.  l {hether the performance of services by pet i t ioner David Bryce as an

employee of Bryce Realty fnc. was so interrelated and integrated with his

unincorporated business so as to subject his corporate salary to unincorporated

bus iness  tax  fo r  years  a t  i ssue.

FINDINGS OF FACT

1 .  P e t i t i o n e r s ,

State Combined Income

persons  f i l i ng  a  jo in t

David Bryce and Marlene Bryce, his

Tax Resident Return for 1975 (this

Federal  return who elect to f i le

w i fe ,  f i l ed  a  New York

return is for marr ied

separate New York State
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returns).  A New York State Combined Income Tax Resident Return was l ikewise

f i led for I976. Pet i t ioner David Bryce f i led unincorporated business tax

re turns  fo r  sub jec t  years .

2. 0n November 28, 1978, Lhe Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioners assert ing personal income tax of $44.47, unincorporated

b u s i n e s s  t a x  o f  $ 2 , 2 9 4 . 0 0 ,  p l u s  i n t e r e s t  o f  $ 4 2 6 . 1 1 ,  f o r  a  t o t a l  o f  $ 2 , 7 6 4 . 5 8 .

The Notice of Def ic iency was based on a Statement of Audit  Changes, dated

August 16, 7978, which held that pet i t ioner David Bryce's salary from Bryce

Rea1ty, Inc. and interest earned by him on mortgages were subject to unincorporated

business tax. The Audit  Divis ion also held that the capital  loss deduct ion on

pet. i t ioner David Bryce's personal income tax return is l imited to $500.00 for

1 9 7 5 .

3. At the hearing, the pet i t ioners st ipulated that the interest earned on

mortgages is subject to unincorporated business tax, and, capital  loss deduct ion

i s  l i m i t e d  t o  $ 5 0 0 . 0 0 .

4. Bryce Realty Inc. (hereinafter "corporat ion") was incorporated under

and l icensed by the State of New York as a real estate broker.  The corporat ionrs

principal business act iv i t ies $/ere to l ist  property belonging to others for

salel  rent property belonging to others for a fee and appraisal  real  estate.

The corporat ion was formed August 1, 1973. The founders of the corporat ion

were pet i t ioners, David Bryce and Marlene Bryce, who held the off ices of

president and secreLary/treasurer,  respect ively.

5. Pet i t ioner David Bryce arr ived at the corporate off ice each morning to

attend sales meetings with corporate salesmenl review completed sales with the

corporate secretary to determine i f  al l  necessary documents required for
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closings htere properly prepared pr ior to submission to banks and attorneys;

review possible new l ist ings and resolve off ice problems as they arose.

Pet i t ioner David Bryce placed his real estate l icense in escrow with

the Secretary of State upon formation of the corporat ion, and did not personal ly

act as a real estate salesman for the corporat ion. The sale of real  estate was

left  to corporate sales managers and their  subordinates.

The fee appraisals were performed by outside appraisers retained by

the corporat ion and not done by pet i t ioner David Bryce.

The corporat ion maintained i ts own bank accounts and books of account.

6. Pet i t ioner David Bryce erroneously l isted his business act iv i ty as

sales and appraisal  of  real  estate on his Federal  Form 1040 - Schedule C. His

pr incipal unincorporated business act iv i ty was in fact an insurance business.

7. Pet i t ioner David Bryce spent his afternoons ei ther at the off ices of

his unincorporated insurance business or at the bank which maintained the books

and records of his var ious interests in mortgages, real  estate and rental

property.  The pet i t ioner 's unincorporated insurance business maintained i ts

own checking account and separate books and records and was conducted fron an

off ice separate and apart  f rom the corporat ionrs off ice.

On occasion, pet i t ioner performed appraisals for third part ies,

unconnected with corporate act iv i ty.

B. The bookkeeping for the corporat ion, unincorporated business and

investments is performed separately by each ent iLy, which maintains i ts own

books and records. There is no commingl ing of funds of each of the separate

ent i t ies .

9. The corporate ent i ty exist .s pr imari ly to advance i ts own business

purposes and does not exist  to advance the business purposes of the unrealted
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unincorporated insurance business and has an independent and unrelated business

purpose.

C0NCIUSIONS 0F tAI{/

A. That the services rendered by pet i t ioner David Bryce for Bryce Realty

Inc. was independent of,  and not in furtherance of his unincorporated insurance

business so as to const i tute part  of  a business regular ly carr ied on by him.

Therefore, the salary received by pet i t ioner for services rendered as an

employee of Bryce Realty Inc. is exenpt from unincorporated business tax in

accordance with the meaning and intent of  sect ion 703 subdivis ion (U) of the

Tax Lar+.

B. That the interest earned on mortgages is subject to unincorporated

business tax, and capital  loss deducted is l imited t .o $500.00 in accordance

wi th  F ind ing  o f  Fac t  "3" .

C. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated November 28, 1978, to be consistent with the Conclusions of

law determined hereto, and that,  except as so modif ied, the pet i t ion is in al l

o ther  respec ts  den ied .  The Not ice  o f  Def ic iency ,  as  mod i f ied ,  i s  sus ta ined,

together with such interest as may be legal ly due.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1e 1981

COMMISSIONER


