
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jack C. Brueckrnan, Jr.
and Carol  A. Brueckman

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Personal Income Tax
under Art ic le 22 of Lhe
for  the  Year  1974

Defic iency or a Revision
Refund of

Tax Law

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Jack Brueckman, Jr. ,  and Carol  A. Brueckman, the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jack  C.  Brueckman,  J r .
and Carol  A. Brueckman
59 Treehaven Road
West Seneca, NY 74224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said addressee is the pet i t ioner
forth on said l / rapper is the last known address

-' - 
'- ", 

"1:01 "")- 
-{- )

{
\

That deponent further says
herein and that the address set
of the peLit ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 8 1

Jack  C.  Brueckman,  J r .
and Carol  A. Brueckman
59 Treehaven Road
West Seneca, NY 14224

Dear  Mr .  &  Mrs .  Brueckman:

Please take not ice of the Decision of the State Tax Commissi-on enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr aoy proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of Lhe Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  Lh is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / t  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter Lhe Petit ion

JACK C. BRIIECKMAN, JR. and CAROL A. BRUECKMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year L974.

o f
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DECISION

Peti t ioners, Jack C. Brueckman, Jr.  and Carol  A. Brueckman, 59 Treehaven

Road, West Seneca, New York 14224, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law fo r  the  year  1974 (F i le  No.  17589) .

A smal l  c laims hearing was held before Carl  P. hrr ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One l^Jest Genesee

SLreet ,  Buf fa lo ,  New York ,  on  October  1 ,  1980 a t  2 :45  P.M.  Pet i t ioner  Jack  C.

Brueckman, Jr. ,  appeared pro se. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners were residents and domici l iar ies of New York State

for the ent ire year of 1974.

FINDINGS OF FACT

1. Pet i t ioners f i led a New York State Resident Income Tax Return for the

year 1974. 0n this return pet i t ioners claimed to be New York State residents

from January 1, L974 to September 14, '1974. Pet i t ioners subtracted $61838.00

from total  Federal  adjusted gross income of $231003.00, on the grounds that

this income was earned after September 14, 'L974 and, therefore, was not subject

to New York State tax.
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2. On Decembex 20, 1976, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners, Jack C. Brueckman, Jr.  and Carol  A. Brueckman,

imposing addit ional New York State personal income tax for 7974 on the grounds

that pet i t ioners did not change their  status as New York residents. Accordingly,

the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  fo r  g551.75 ,  p lus  in te res t  o f

$49.15 ,  less  overpaJrment  on  re tu rn  o f  $208.00 ,  fo r  an  amount  due o f  $392.90 .

3. In August 1974, pet i t ioner Jack C. Brueckman, Jr.  s igned a renewable

two-year employment agreement with Pacif ic Architect.s & Engineers, Inc. and

Resources Management Internat ional Ltd. (hereinafter ' rPAE/RMIt ' )  to become i ts

project manager and educat ional special ist  in Jakarta, Indonesia. He took a

leave of absence with his New York employer,  Buffalo Universi ty,  ds of August 31,

1974 and began his new position with PAE/RMI in Jakarta, Indonesia on September 14,

797 4.

4. During the period at issue, PAE/RMI $ras a consultant to Pertamina,

the Indonesian national oil company. Pertamina recognizing the overriding

importance of modern technology to i ts oi l  business and related industr ies,

committed i tsel f  to the creat ion of a new school of  technology near Jakarta

called Jenderal Achman Yani Polytechnic Institute. PAE/RI'II was to provide the

expert ise needed to prepare an educat ional master p1an, design curr icula,

develop staff  and organizat ional programs, provide conceptual archi tectural

design and specify equipment.

Pet i t ioner Jack C. Brueckman, Jr.  accepted the posit ion with PAE/RMI

because of the chal lenge of designing and bui lding a col lege from the ground

up. From the start the petitioner believed he might be the American counterpart

to president of the col lege and would be remaining in Indonesia for an extended

period of t ime. I t  had been projected the ini t ia l  phase of the project would

be completed sometime after 1982 with the petitioner working beyond that time.
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5. Prior to leaving the United States, the petit ioners sold their automobiles

and other personal property.  Pet i t ioners attempted to sel l  and/or lease their

personal residence in New York. Before departing for fndonesia, they gave

pet i t ioner Carol  A. Brueckmanr s brother authori ty to seek a buyer for their

New York home and jur isdict ion to manage al l  f inancial  af fairs that could not

be handled from Indonesia. A11 other personal property and household effects

were removed from the New York premises and transported to Jakarta, fndonesia.

In Indonesia, the pet i t ionersr leased a home in a foreign compound.

6. In August 1975, petitioners returned to New York upon the abandonment

o f  the  Indones ia  p ro jec t .

CONCLUSIONS OF I,AI^/

A. That general ly,  "residence" is not synon5rmous with "domici le" l  sometimes

Lhe wordrfresiding" is synonJrmous with the word I 'sojourn";  general ly,  "residents"

are somewhere between persons just passing through a place and persons who are

permanent  inhab i tan ts  thereo f .  ( In  re  YAP,  241 N.Y.S.2d  976,  39  Misc .2d  835. )

That:

" .  .  .  (a) United States ci t izen wi l l  not ordinari ly be deemed to have
changed his domici le by going to a foreign country unless i t  is
clearly shown that he intends to remain there permanently. For
example, a United States ci t izen domici led in New York, who goes
abroad because of an assignment by his employer or for study, research
or recreat ion, does not lose his New York domici le unless i t  is
clearly shown that he intends to remain abroad permanently and not
to return.rr  [20 NYCRR 1O2.2(d) (3) ]  .

That:

"A domicile once established continues until the person in question
moves to a new location with the bona fide intention of rnaking his
fixed and permanent home there. No change of donicile results from
a removal to a new location if the intention is to remain there only
for a limited time; this rule applies even though the individual may
have so ld  o r  d isposed o f  h is  fo rmer  home."  l2O NYCRR I02 .2(d) (2 )1 .
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The general  presumption against a foreign domici le

general  presumption against a change of domici le (Matter

238 ;  Ma t te r  o f  Bod f i sh  v .  Ga l lman ,  50  A .D .2d  457 ) .

is  stronger

of Newcomb,

than

L92the

N . Y .

That  pet i t ioners moved to Indonesia wi th the in tent ion that  pet i t ioner

Jack C.  Brueckman,  Jr .  would work there and said res idence in Indonesia was

related to Mr.  Brueckman's employment .  That  the pet i t ioners have fa i led to

susta in the burden of  proof  in  accordance wi th sect ion 689(e)  of  the Tax Law

that they intended to remain in Indonesia permanently and that petit ioner

Jack C.  Brueckman's emplo;rment  there was only inc identa l  to  thei r  move.

Therefore,  the pet i t ioners '  domic i le  remains in  New York.

B.  That  s ince pet i t ioners were domic i l iar ies of  New York dur ing 7974,

maintained a permanent place of abode in Ner+ York from January 1 through

September 14, 1974 ar.d spent more than 30 days in New York State during said

yearr  they were,  therefore,  res ident  ind iv iduals for  the ent i re year  in  accordance

wi th the meaning and intent  of  sect ion 605(a)( f )  o f  the Tax Law and 20 NyCRR

1 0 2 .  2  ( b )  .

C.  That  the pet i t ion of  Jack C.  Brueckman,  Jr .  and Carol  A.  Brueckman is

denied and the Not ice of  Def ic iency issued on December 20,  L976 is  susta ined,

together  wi th such addi t ional  in terest  as may be 1egal1y owing.

DATED: Albany, New York

APR 1 0 1981

COMMISSION


