
STATE OF'NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

Gordon M. Brown

AFFIDAVIT OF MAILING

for Redetermination

of a Determination

Personal Income Tax

under Art ic le 16 &

for the Years 1962

of  a  Def ic iency  or  a

or a Refund of

22 of the Tax Law

-  1964.

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon Gordon 11. Brown, the petitioner in the within proceedinS, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Gordon M. Brown
Griffen Road
RD *T
Warsalr, NY L4569

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said lrrapper is the last known address of the

pet i t ioner.

Sworn to before me this

30th day of January, 1981.
t

l / /



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Gordon M. Brown

Lhe Pet i t ion

AFFIDAVIT OF UAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 76 & 22 of the Tax Law

for the Years 1962 - 1964.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

30th day of January, 1981, he served the ly i thin not ice of Decision by mai l  upon

David Sweet the representative of the petitioner in the within proceedin$r bY

enclosing a true coBy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. David Sweet
2 3 7  M a i n  S t .
Buffalo,  NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United SLaLes Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the petitioner herein and that the address set forth on said wrapper is the last

known address of  the represenLat ive of  the petr i t ioner .

Sworn to before me this

30th day of January, 1981.

o f

o f

e; J.'
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  30 ,  1981

Gordon M. Brown
Grif fen Road
RD /I1
Warsaw, NY 14569

Dear Mr. Brown:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have nol^7 exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 375 and 722 of the Tax Lawr'any proceeding in court  to
review an adverse decision by the State Tax Conmission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 90 days
and 4 months from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
David Sweet
237 Main  St .
Buffalo,  NY I42A3
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  Lhe Mat ter  of  the Pet i t ion

o f

GORDON M. BROWN DECISION

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax under
Art ic les 16 and 22 of  the Tax law for
the Years 1957 through 1965.

Peti t ioner,  Gordon M. Brown, Gri f fen Road, RD /11, Warsaw, New York,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic les 16 and 22 of the Tax Law for the years 1957 through

1 9 6 5  ( F i l e  N o .  1 0 7 5 3 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  I lear ing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One W. Genesee

Street,  Buffalo,  New York, on Apri l  22, 1980 at 9:15 A. l '1.  Pet i t ioner,  Gordon I{ .

Brown, appeared with David Sweet,  Esq. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (Pat r i c ia  l .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUES

I. t {hether pet i t ioner can take as a deduct ion under Art ic le 16 of the

Tax Law fo r  the  year  \957,  loss  car r ied  backs  f rom 1959 and 1960,  years  in

which Art ic le 16 and 22 of the Tax Law were in effect respect ively.

I I .  Whether a disal loe/ance for 1957 of a loss carr ied back from 1959 and

1960 is unconst i tut ional.

I I I .  Whether the statute of l imitat ions had expired for the years 1962

through 7964.
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included

- 2 -

lrthether petitioner is entitled t.o additional

in Federal  audit  adjustments.

FINDINGS OF FACT

business expenses not

1. Pet i t ioner f i led a New York

1957 and 1959 under Art ic le 16 of the

State income tax resident returns for

the Tax Law.

State Income Tax Resident Return for

Tax Law. Pet i t ioner f i led New York

1960 through 1965 under Art ic le 22 of

2.  0n Septernber 27,  7973,  the Income Tax Bureau issued a Not ice of

Def ic iency against  pet i t ioner  imposing addi t ional  personal  income tax of

$1,729.66 for  the years L962 through 1964 and credi t ing a refund due of  $316.82

for the years 1959 through 7967 and 7965 against the additional income tax

due. The Notice of Deficiency was based on unreported Federal audit changes

for  1957 through 7965.

3.  Pet i t ioner  d id not  f i le  a Report  of  Changes in Federal  Taxable

Income ( IT-115) for  New York State income tax purposes for  the years at  issue.

Pet i t ioner  was requested on August  16,  I97L,  by le t ter  f rom the Income Tax

Bureau,  that  he rdas requi red to f i le  form IT-115.  Pet i t ioner  repl ied by

letter that he would be unable to complete the form IT-115 with the type of

audit the Internal Revenue Service had made. On February 1, 1972 petit ioner

presented the fncome Tax Bureau with the adjustments made by the Federal

government. He did not produce any information to the Income Tax Bureau

regardJ-ng the aforesaid Federal  adjustment  pr ior  to  February 1,  1972.

4.  An audi t  was conducted of  pet i t . ioner 's  income by the Internal  Revenue

Serv ice (here inaf ter  IRS) for  the years 1957 through 1965,  which resul ted in

var ious changes for  each year .  The IRS found net  operat ing losses for  the

years 1959 through 1961.  The IRS carr ied back the net  operat ing loss for  1959

and par t  of  the loss for  1960 back to 1957.  A por t ion of  the 4et  operat ing
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loss for  1960 was carr ied back to 1958.  The remain ing por t ion of  the 1960

operat ing loss and the 1961 loss was carr ied forward to 1,962.  The Income Tax

Bureau denied the net  operat ing loss carryback for  1957.  The quest ion as to

the net  operat ing loss for  1958 is  moot  because for  New York personal  income

tax purposes no return was requi red to be f i led nor  tax col lected.  For  1959

through 1961 the net  operat ing losses were a l lowed by the Income Tax Bureau

each year  to the extent  they resul ted in  no tax due.  The net  operat ing loss

carried forward to 1962 was allowed pursuant to the Internal Revenue Service

aud i t .

5 .  Pet i t ioner  contended a l l  carryback credi ts  of  the IRS audi ts  must  be

given to him or the IRS audit cannot be employed for New York State tax purposes,

as this method would be confiscatory by creating profit that does not exist by

v i r tue of  the fact  that  the taxpayer is  being depr ived of  a por t ion of  h is

business expendi tures and thus creat ing a fa lse increase of  income. Pet i t ioner

further contended that this approach to taxation would be depriving him of

property  wi thout  due process of  law and therefore unconst i tu t ional .

6.  Pet i t ioner  mainta ined that  the IRS did not  take in to account  the

cost  of  cer ta in bui ld ing lo ts  in  1962 f rom his  house construct ion business nor

did the IRS take in to considerat ion expendi tures in  the amount  of  $8,400.00

which covered heating and plumbing labor for the home under construction.

Pet i t ioner  submit ted schedules and copies of  adding machine tapes in  support

of  h is  content ion.  Pet i t ioner  d id not  show that  these amounts now c la imed

were not included in exhibit trDrt and "E" of the IRS report.

CONCLUSIONS OF LAW

A. That  the

a deduct ion is  not .

t ions can be taken

net operat ing loss carryback

granted in Art ic le 16 of the

under Art ic le 22 because of

must be denied for

Tax Law. Although

the incorporat ion

1957.  Such

such deduc-

therein of
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federal  tax prov is ions,  the adopt ion of  Ar t ic le  22 made no change in Ar t ic le

16.  This is  made c lear  speci f ica l ly  wi th respect  to  loss carrybacks and

carryovers in  20 NYCRR 116.6(b) .  General ly ,  the provis ions of  one Art ic le  of

the Tax Law must  be read independent ly  of  prov is ions of  other  Ar t ic les.  The

provis ions for  net  operat ing losses found in Ar t ic les 9-A an.d 23 of  the Tax

Law do not  af fect  e i ther  Ar t ic le  22 or  Ar t ic le  16 of  the Tax Law.

B.  That  the issue of  const i tu t ional i ty  cannot  be decided by adminis t rat ive

adjudicat ion.  Therefore,  i t  must  be presumed that  Ar t ic les L6 and 22,  New

York State Tax Law are const i tu t ional .

C.  That  pet i t ioner ,  Gordon M. Brown,  d id not  proper ly  repor t  the Federal

changes to New York State for  the years at  issue.  Therefore,  there would be

no expi rat ion of  the statute of  l imi tat ions on assessments wi th respect  to

these years in  accordance wi th the meaning and intent  of  sect ion 683 of  the

Tax Law.

D .  Tha t  pe t i t i one r ,  Go rdon  M.

of  proof  requi red by sect ion 689 (e)

documents submitted that the Federal

o r  i naccu ra te .

Brown, has failed to sustain the burden

of  the Tax law in establ ish ing by the

audi t  adjustments were improper,  erroneous

of  Gordon M. Brown is  denied and the Not ice of

27,  1973 is  susta ined,  together  wi th such addi t ional

owing.

E. That the pet i t ion

Defic iency issued September

interest as may be lawful ly

DATED: Albany, New York

JAN 3 O 19BI
ATE TAx COMMISSION

COMMISSIONER

cpl'fl{rsqtrpNpR


