
STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion

Har ry  J .  &

for Redeterminat ion of
of a Determinat ion or
& UBT under Art ic le 22
Years  1971 and L972.

o f
Gertrude I .  Brady

a Defic iency or a Revision
a Refund of Personal Income
& 23 of the Tax Law for the

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Harry J.  & Gertrude r.  Brady, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Harry J.  & Gertrude I .  Brady
208 Fe l1s  Rd.
Essex Fel ls,  NJ A7021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.

/'7 ,/ /( th./rttzr C ) ?'":21' 
,;.t

lhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TN( COMUISSION

In the MaLter of the Petition :
o f

Harry J.  & Gertrude I .  Brady :

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the:
Y e a r s  1 9 7 1  a n d  L 9 7 2 .

AITIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon John P. Volandes the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

John P. Volandes
James D.  Mi l le r  &  Co.
140 Nassau St .
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care aod custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1???7

October  2 ,  1981

Harry J.  & Gertrude I .  Brady
208 Fe l ls  Rd.
Essex  Fe l l s ,  NJ  07021

Dear  Mr .  &  Mrs .  Brady :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect. ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst. i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months frorn
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Courmissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Kry"'"Fi"q-a""L
STATE TN( COMMISSION

cc :  Pet i t ioner 's  Representa t ive
John P. Volandes
James D.  Mi l le r  &  Co.
140 Nassau St .
New York, NY 10038
Taxing Bureau' s Representat.ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HARRY J. BRADY and GERTRUDE I. BRADY

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorpor-
ated Business Taxes under Art ic les 22 and
23 of the Tax Law for the Years 1971 and
r972 .

DECISION

Peti t ioners, Harry J.  Brady and Gertrude I .  Brady, his wife,  208 Fel ls

Road, Essex Fel ls,  New Jersey 07021, f i led a pet i t ion for redeterminat ion of a

deficiency or tor refund of personal income tax under Article 22 of the Tax law

for  the  years  1971 and 1972 (F i Ie  No.  13088) .

Pet i t ioner Harry J.  Brady also f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of unincorporated business tax under Art ic le 23 of the

Tax law fo r  the  years  1971 and L972.

A formal hearing was held before Edward l .  Johnson, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on September 30, L977 and was cont inued to conclusion at the same locat ion

on Apri l  11, 1978. Pet i t ioners appeared by John P. Volandes, CPA and James D.

Mil1er & Co. The Audit  Divis ion appeared by Peter Crotty,  Esq. (A1iza Schwadron,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  Whether certain income which Mr. Brady had reported on his

income tax return as salary income subject to withholding is subject

porat.ed business tax.

personal

to unincor-
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II. Wlrether certain other income which Mr. Brady had reported on his

personal income tax return as business income is subject to unincorporated

business tax.

I I I .  Whether certain income which Mr. Brady received in f ixed amounts and

under an agreement constituted an "annuity't which is not subject to personal

incorne tax to a nonresident under Regulat ion 20 NYCRR 131.4(d).

IV. llhether the income of petitioners is derived in part from non-New

York sources so as not t .o be subject to tax in New York.

FINDINGS OF FACT

1. (a) A Not ice of Def ic iency was issued on February 24, 1975 for

personal income tax for 1971 and L972 against Harry J.  Brady and Gertrude I .

Brady .  Th is  was in  the  amount  o f  $511777.81  p lus  in te res t  o f  $81208.55 .  Th is

tax was attributable to an increase in lhe amount of wage income and to peti-

t ioner rs  fa i lu re  to  repor t  bus iness  income.

(b) A Not ice of Def ic iency was issued on February 24, 1975 for

unincorporated business taxes for 1971 and L972 against Harry J.  Brady. This

was in  the  amount  o f  $21,901.46 ,  p lus  pena l t ies  under  sec t ions  685(a) (1 )  and

(a) (2 )  o f  the  Tax  Law o f  $81357.44 ,  and in te res t  o f  931542.11 ,  fo r  a  to ta l  o f

$33'801.01. This tax vJas computed on pet i t ioner Harry Brady's ent i re amount of

wage income subject to tax withholding, plus the amount of business income and

less al lowance for taxpayer 's services and less business exemption. The

penalt ies were for fai lure to f i le returns for unincorporated business tax or

to pay that tax

2. Mr. Brady l . ras a resident of Essex Fel ls,  New Jersey and a nonresident

of New York.
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3. Mr. Brady is in the insurance business. He received income from R.C.

Rathbone and Son,  Inc .  and i t s  successor ,  F red  S.  James,  &  Co. ,  o f  New York ,

Inc. ("James") insurance brokers, f rom 1923 to L977. He was pr imari ly a

salesman. When he ret i red in Apri l  797t,  he was also Chairman of the Board of

Directors of James. He had no stock or other f inancial  interest in that

corporat ion.

4 .  Mr .  Brady  spec ia l i zed  in  t ' i ndus t r ia l  accounts" ,  the  sa les  o f  l iab i l i t y

property and marine insurance to major corporate cl ients.  He did only sales

work. The task of servicing these accounts, including the necessary adjustments,

engineering and bookkeeping services, was done by employees of James.

5. The James firm treated Mr. Brady as an employee under its hospitaLiza-

t ion and insurance programs. He was considered an employee for purposes of

unemploynent insurance in accordance with a ruling of the Unemployment Division

of the Labor Department in 1967.

6. During his career with James, Mr. Brady had had assistants assigned

to him for purposes of making sales. He also conducted training sessions for

o ther  sa lesman.

7. The income reported by Mr. Brady as business income on Schedule C of

pet i t ioners? tax returns was from an escrow account which contained insurance

income earned by him in pr ior years from sources outside of the United States.

Whi le Mr. Brady contends that this was business done for James, he admits that

it was done in his own name and done that way as tta subterfugett because James

could not i tsel f  do this business overseas. James had a benef ic ial  interest in

the proceeds of that business and i t  was done to "protecLrr the other business

of James. Mr. Brady has not,  however,  contradicted the fact that he control led

this business. Mr. Brady and not James had to personal ly guarantee the payment
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of premiums by the ul t imate customers in accordance with trade pract ice in

European markets.

8. Whi le Mr. Brady argued that he did some insurance business from an

off ice in his hone in New Jersey, he in no way described that of f ice, the type

of work done or the amount of time spent there and, therefore, he appears to

have abondoned any claim that work performed at his home in New Jersey should

be considered to be from New Jersey sources. He did not include the expenses

of such an off ice as a deduct ion on his tax returns. Mr. Bradyts stat ionery

and telephone l ist ing indicated the addresses in New York City used by James.

9. Mr. Brady and James had a wri t ten agreement with respect to Mr.

Brady's services after his ret i rement on Apri l  1,  1971. The agreernent provided

that Brady was not to compete with James and in return Brady was to receive

compensat ion at a f ixed rate for a ten year period ( to survive his death) and

he was to be provided with an office in New York and expenses for travel and

entertainment.

10. Pet i t ioners did not f i le unincorporated business tax returns.

Pet i t ioners have not offered any test imony with respect to the penalt ies under

sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law as  inc luded in  the  no t ices  o f

def ic iency.

CONCIUSIONS OF IAhI

A. That the income Mr. Brady received direct ly from James (and declared

by him as salary income subject to tax withholding) was received by him as an

enployee since James had suff ic ient direct ion and control  over his act iv i t ies.

This is further corroborated by his long service and involvement in the management

of the f i rm.
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B. That the insurance income reported as business income (on Schedule C

of Mr. Brady's tax returns) was received by him as an independent contractor.

Mr. Brady chose to do the business for which this income was received in the

form of an independent businessman and there is no evidence to show that with

respect to this business he is noL an independent businessman.

C. That the fixed sums received by Mr. Brady lrere received under an

agreement which provided ( in paragraph 9) for his services and for his non-con-

pet i t ion with James. An agreenent for services or for non-competi t ion is not a

"retirementrr agreement. Since the agreenent is not a retirement agreement the

f ixed sums in quest ion cannot qual i fy for the special  except ion provided for

"annu i t ies r r  in  Regu la t ion  20  NYCRR 131.4(d) .

D. That Mr. Brady has not shown that he performed any services at any

locat ion other than the off ice of James in New York. An al locat ion of income

to sources outside of New York is not permit ted.

E. That the pet i t ion is granted to the extent that pet i t ioner Harry J.

Brady's income received direct ly from James and declared as salary income

subject to withholding tax is to be excluded from the computation of the

unincorporated business tax and otherwise the def ic iencies are conf irmed.

DATED: Albany, New York

0cT 0 2 1981
ATE TAX COMMISSION


