
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Claude Id. & Ruth l .

Pet i t ion

Booth
AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Det.ermination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 0  &  1 9 7 2 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of July,  1981, he served the within not ice of Corrected Decision
by cert i f ied mai l  upon C1aude l l .  & Ruth L. Booth, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid errapper addressed as fol lows:

Claude W. & Ruth L. Booth
20 l,rt. Academy St.
Canisteo, NY 14823

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1981.

sa id  addressee i -s he pet i t ioner
said wrapper is he  las t

that the
forth on
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of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of July,  1981, he served the within not ice of Corrected Decision
by cert i f ied mai l  upon Wil l iam A. Argent ier i  the represenLat ive of the
pet i t ioner in the within proceedinS, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Wil l iam A. Argent ier i
Shults & Shults
9  Seneca St .
Hornell, NY 14843

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t io

the representative
said wrapper is the

Sworn to
31s t  day

before me this
o f  J u l y ,  1 9 8 1 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  31 ,  1981

Claude W. & Ruth L. Booth
20 I./. Academy St.
Canisteo, NY 14823

Dear  Mr .  &  Mrs .  Booth :

Please take not ice of the Corrected Decision of the State Tax Commission
enclosed herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone i/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Wil l iam A. Argent ier i
Shults & Shults
9  Seneca St .
Hornell, NY 14843
Taxing Bureau' s RepresentaLive



STATE OF NEI,] YORK

STATE TAX COIftIISSION

In the Matter of the Petition

o f

CIAIIDE W. B00TH and RUTH t. B00TH

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1 9 7 0 , 1 9 7 1  a n d  7 9 7 2 .

CORRECTED
DECISION

Peti t ioners, Claude W. Booth and Ruth L. Booth, 20 l+rest Academy Street,

Canisteo, New York 14823, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

y e a r s  1 9 7 0 ,  1 9 7 1  a n d  1 9 7 2  ( f i l e  N o .  1 0 6 1 7 ) .

A smal l  c laims hearing was held before Carl  P. t {r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, One Marine Midland Plaza, Rochester,

New York, on October 22, 1980 at 10:45 A.M. Pet i t ioner Claude W. Booth appeared

with Wil l iam A. Argent ier i ,  Esq. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitioners properly deducted enployee business expenses and

contributions.

FINDINGS OF TACT

1. Pet i t ioners, Claude W. Booth and Ruth L. Booth, t imely f i led New York

State income tax returns for 1970 through 1972 on which they reported enployee

bus iness  expenses  o f  $2 ,087.00 ,  $1  1984.00  and $1 ,967.32  and cont r ibu t ions  o f

$ 9 5 9 . 0 0 ,  $ 1 , 9 9 7 . 0 0  a n d  $ 1 , 6 5 7 . 8 t ,  r e s p e c t i v e l y .
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2. 0n Apri l  12, 1974, the Income Tax Bureau issued three not ices of

def ic iency, one for each of the years at issue 1970 through 1972, assert ing

add i t iona l  persona l  income taxes  o f  $504.00 ,  p lus  in te res t  o f  $58.47 '  fo r  a

total  due of $562.47. 0n said not ices, i t  d isal lowed, in ful l ,  enployee busi-

ness expenses and, in part ,  contr ibut ions. The contr ibut ions were reduced by

$90.00  and $588.50  fo r  1970 and 1971,  respec t ive ly ,  and fo r  1972 add i t iona l

contr ibut ions of $269.69 were al lowed. For I972, pet i t ioners deducted ernployee

business expenses twice and this adjustment is not at  issue.

3. During the period at issue pet i t ioner Claude W. Booth was employed by

the Sherwin-Witliams Company in Hornell, New York as manager of its branch

off ice. Pet i t ioner was required to travel over a large area for the purpose of

servicing the Sherwin-Wil l iarns'  dealers in his area. Pet i t ioner was reimbursed

by Sherwin-trli l l iams Company for the use of his car at a flat rate of seven

cents a mile. Petitioner Claude W. Booth reported the following information on

his returns for each of the years at issue:

Total  mi leage
Personal mi leage
Business mi leage

15,000 mi les  a t  5Q per  n i le
18 ,500 mi les  a t  2Q per  n i le
13 ,328 mi les  a t  2Q per  mi le
15,866 mi les  a t  2C per  mi le
Depreciat ion
Total employee business expense

Peti t ioner Claude W. Booth used

automobi le expense. The standard mi leage

129 a mi le on the f i rst  15,000 miles and

used 5Q and 2C because he was reimbursed

L97A L97l

31,497
3 1169

28,328

$ 75o.oo

267  .00

967 .00

$?.087, .00 $ 1  .984.  00

the opt ional method of calculat ing

rate during the years at issue was

9S in  excess  o f  15 ,000 mi les .  Pet i t ioner

7Q per mi le by Sherwin-Wil l iams

t972

34 ,681
3 .815

30  ,866

750 .00
370 .00

750 .00

3L7.32
900 .00

$T:'qP
967 .00
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Company. Petitioner claimed depreciation when using the optional method though

not deduct ible under this method.

4. At Lhe hearing, pet i t ioners requested that they be al lowed to change

the method of determining automobile expenses to the regular method. Peti-

t ioners contended his business mi leage was the same as or iginal ly reported.

Pet i t ioner presented the fol lowing schedules:

1970 1977 L972

Gas & 0 i1
T i r e s ,  e t c .
R e p a i r s ,  e t c .
Insurance
License
Depreciat ion

Less reimbursement from
Sherwin-Wil l iams Co.

less :  11o/  Persona l  Use o f
Automobile

Less reimbursement from
Sherwin-1,/il l ians Co.

Plus l icense
Total  now claimed

$1 ,505 .64
297 .88
335 .25
187 .00
-0-

967 .00
€TWT11

925 .17
Fry67:m

260.44
$z;i6r.16

-0-

$1 ,259 .88
326.90
r37 .43
218 .00

-0-
967 .00

F';g;dq:n
-0 -

{ry6r:n
319 .99

{$s:n
762 .02

5T;EZr:26
39 .75

$1 ,387 .20
394.86
222 . r8
302  .00
38 .50

900 .00
TtwT:i4,

-0 -
giTilr:rt,

356.92
$2;887:32

687 .14
F m0:66

-0 -
$2 ,  107  .  16

39.7s
Fm6:er

5. Based on Sherwin-Wil l iams Co. reimbursement

$ 1 .8q6 .91 $2 ,2.00. 68

pol icy, the pet i t ioner

was re inbursed fo r  t rave l ing  131216;10r886;  and 91876 mi les  fo r  the  years  1970

through 1972, respect ively.

6. Pet i t ioners did not submit diar ies for review pr ior to the Income

Tax Bureau's determinat ion. Subsequent ly,  diar ies were submitLed which con-

tained entr ies for mi leage traveled and one locat ion (ci ty or town) per busi-

ness day. No entr ies as to who was visi ted or what business transact ions,

i f  any, t ranspired. The Audit  Divis ion contended that the ni leage f igures were

inf lated based on New York State naps and mileage reported on the automobi le

repa i r  b i l l s .
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7. Pet i t ioner Claude W. Booth submitted var ious automobi le repair  bi l ls

and one bi l l  for each of the years at issue from a service stat ion for al}  gast

oi1 and t i res purchased each year.  Pet i t ioner Claude W. Booth also submitted

diaries which contained the number of miles traveled and the name of the

locat ion traveled to.

8. At the hearing, petitioners submitted documentary evidence in support

of their  deduct ions for contr ibut ions, but the evidence submitted was not

greater than the amount previously allowed by the fncome Tax Bureau.

CONCIUSIONS 0F tAl,rr

A. That tax deduct.ions and exemptions depend upon clear statutory pro-

visions, and the burden is upon the taxpayer to establ ish a r ight to them.

(Matter of Grace v. New York State Tax Commission, 37 N.Y.2d 193; Matter of

Cent ra l  Of f i ce  A la rm Co.  v .  S ta te  Tax  Commiss ion ,  58  A.D.2d 162. )  That  pe t i -

t ioners, Claude t / .  Booth and Ruth l .  Booth, have fai led to sat isfy the record-

keeping requiremehts of Treasury Regulat ion L.274'5, and they have fai led to

sustain the burden of proof required by sect ion 589(e) of the Tax Law to

establ ish employee business expenses greater than $660.80, $544.30 and $490.80

for 1970 through 1972, respect ively,  in accordance with Finding of Fact "5"

using the optional method in deterrnining automobile expense.

B. That pet i t ioners have fai led to establ ish that they were ent i t led to

a greater amounL in contributions during Lhe years at issue than allowed by the

Income Tax Bureau.

C. That the pet i t ion of C1aude l{ .  Booth and Ruth L. Booth is granted to

the extent provided in Conclusion of Law "A",  supra; and that said pet i t ion is

in al l  other respects denied.



D. That the Audit  Divis ion

def ic iency dated Apri l  12, 1974 to

here in .

DATED: Albany, New York

JUL 31 1981

- ; -

is hereby directed

be consistent with

to modify the not ices of

the decision rendered

COMMISSIONER


