
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Michael R. & Betty Boccacino

for Redeterminat ion of a Def ic iency or a Revi_sion

of a Determinat ion or a Refund of

Personal Income & UBT

under Article 22 & 23 of the Tax Law

for the Years 1972 - 7974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee

of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Michael R. & Betty Boccacino, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

MichaeL R. & Betty Boccacino
29 A lger  Dr .
Rochester, NY 14624

and by deposit ing same enclosed in a postpaid properly addressed wrapper^in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that  the address set  for th on said wrapper is  the last address of  the

perit ioner. 

i--)
Sworn to before me this

6 th  day  o f  March ,  1981.



STATE OF NEI,'I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Michael  R.  & Bet ty  Boccacino

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal Income & UBT

under Article 22 &. 23 of the Tax Law

for  the Years 7972 -  1974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, l -981, he served the within not ice of Decision by cert i f ied

mai l  upon Thomas A. Ferraro the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows;

Mr. Thomas A. Ferraro
1354 Buf fa lo  Rd.
Rochester,  NY 14624

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service Hri thin the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .
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Sworn to before me this

6 th  day  o f  March ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  6 ,  1 9 8 1

Michael R. & Betty Boccacino
29 A lger  Dr .
Rochester,  NY 74624

D e a r  M r .  &  M r s .  B o c c a c i n o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 6gO &. 722 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Thomas A. Ferraro
1354 Buf fa lo  Rd.
Rochester,  NY 14624
Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Pet i t ion

o f

MICHAET R. BOCCACINO and BETTY BOCCACINO

for RedeterminaLion of Def ic iencies or
for Refund of Personal Income Tax and
Unincorporated Business Tax under Articles
22 and 23 of the Tax Law for the Years
t 9 7 2 ,  1 9 7 3  a n d  1 9 7 4 .

DECISION

Peti t ioners, Michael R. Boccacino and Betty Boccacino, 29 Alger Drive,

Rochester,  New York \4624, f i led a pet i t ion for redetennint ion of def ic iencies

or for refund of personal income tax and unincorporated business tax under

Art ic les 22 and 23 of the Tax Law for the years L972, 1973 and 1974 (Fi le No.

1ss82) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, One Marine Midland Plaza, Rochester,  New

York, on July 14, 1980 at 1:15 P.H. Pet i t ioners appeared by Thomas A. f 'erraro,

Publ ic Accountant.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(J .  E l len  Purce l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether certain deduct ions taken by pet i t ioner ln 1973 h'ere proper.

FINDINGS OF FACT

1. On March 17, 1976, pursuant to audit ,  the Audit  Divis ion issued a

statement of audit  changes against Michael R. Boccacino and Betty Boccacino

f inding addit ional personal incone taxes due for the years 1973 and 7974. A

penalty pursuant to sect ion 685(b) and 685(c) of the Tax Law was imposed for

the years 1973 and 19'14. A penalty pursuant to sect ion 685(c) of the Tax law

was imposed for the year 7972. A Not ice of Def ic iency for said years was
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issued on  Apr i l  12 ,  1976 in  the  amount  o f  94 ,763.79 ,  p lus  pena l ty  o f  9354.96

a n d  i n t e r e s L  o f  $ 6 9 4 . 0 4 ,  f o r  a  t o t a l  o f  9 5  , 8 1 2 . 5 2 .

2 .  On March  17 ,  L916,  pursuant  to  aud i t ,  the  Aud i t  D iv is ion  issued a

Statement of Audit  Changes against Michael R. Boccacino f inding addit ional

uni-ncorporated business tax due for the years 1973 and 1974. A penalty pursuant

to sect ion 685(b) of the Tax Law was imposed for the years 1973 and 1974. A

Notice of Def ic iency for said years was issued on Apri l  12, 1976 in the amount

o f  $1  ,872.43 ,  p lus  pena l ty  o f  993.62  and in te res t .

3.  Pet i t ioner,  Michael R. Boccacino, is a plumbing and heat ing contractor.

To test the accuracy of books maintained by him, in an audit  of  his business,

a statement of net worth was prepared which revealed certain discrepancies.

Through 7972 i t  was  pe t i t ioners 'p rac t ice  to  inc rease bus iness  expenses  a t  the

end of the year by payments at that t ime. The business was on a cash basis.

Two checks, one of which was dated January 1, 1973 for $22,368.86 and the

other  da ted  January  1 ,  1974 fo r  $51399.67 ,  were  deducted  as  expenses  in  1973.

The January 1, 1973 check was numbered 6393 and the January 1, 1974 check was

nnrnbered 639I.  Both cleared in 1974. The 1973 check was admittedly in error

as to the year stated. Pet i t ioner deducted these expenses in 1973 on both his

Federal  and State returns. The Federal  audit  for 1973 accepted pet i t ioners'

return.s as f i led. State audit  denied that these deduct ions belonged in 1973.

Credit  for these deduct ions were al lowed in the audit  fox 1974.

4. Pet i t ioner did not contest the audit  f indings with respect to the

years 1972, 7973 and 1974, only the reconci l iat ion for December, 1973 with

respect to the two checks ci ted in Finding of Fact "3" supra.

CONCLUSIONS OF LAId

A.  That  Treasury  Regu la t ion  Sec t ion  I .461-7

Year of Deduct ion) provides that under the cash

(General  Rule for Taxable

receipts and disbursement
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method of account ing, amounts represent ing al lowable deduct ions shal l ,  as a

general  rule,  be taken into account for the taxable year in which paid.

There fore ,  the  two checks  fo r  $221368.86  and $51399.67  wh ich  were  pa id  in  1974

are to be taken into account in 1974.

B. That the pet i t ion of Michael R. Boccacino and Betty Boccacino is

denied and the not ices of def ic iency issued on Apri l  12, 1976 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAR O 6 ISBI
STATE TAX COMMISSION

SSIONER


