
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Bernard W. Berger

the Petitiono f

o f

AFFIDAVIT OF MAIIING

for Redeterninat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of t-};.e

fo r  the  Year  L972.

a Def ic iency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9Lh day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Bernard I , I .  Berger,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid lerapper addressed as

fo l lows:

Bernard W. Berger
217-16 N. Grand Central_ Pkwy.
Floral  Park,  NY 11005

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

9th day of January, 1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Bernard W. Berger
217-16 N. Grand Central  Pkvry.
F lo ra l  Park ,  NY 11005

Dear  Mr .  Berger :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisioa may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457'6240

Very truly yours,

STATE TAX COMUISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the Petit.ion

o f

BERNARD I,'I. BERGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Year 7972.

DECISION

Pet i t ioner ,  Bernard I { .  Berger ,  277-L6 North Grand Centra l  Parkway,  F lora l

Park,  New York 11005,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or

for  refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the year

1 9 7 2  ( F i r e  N o .  1 9 1 2 3 ) .

A formal  hear ing was held before Edward L.  Johnson,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Comniss ion,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Augus t  15 ,  1979  aL  1 :15  P .M.  Pe t i t i one r  appea red  p ro  se .  The  Aud i t

D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esq .  (B ruce  M.  Za laman ,  Esq .  o f  counse l ) .

ISSI]ES

I .  l {hether  a Not ice of  Def ic iency dated February 28,  1977 asser t ing a

penal ty  under sect ion 685(g)  of  the Tax law against  an of f icer  of  a corpora-

tion for failure to collect and pay over income Laxes withheld from employees

in the calendar year 7972 was timely.

I I .  Whether  under sect ion 685(S) of  the Tax Law pet i t ioner  veas a person

who wi l I fu l ly  fa i led to col lect ,  t ruthfu l ly  account  for  and pay over  personal

income taxes wi thheld f rom employees of  Zsa Zsa Internat ional ,  Inc.  dur ing

7972 and is, therefore, subject to a penalty equal to the total amount of the

tax evaded,  not  co l lected,  not  accounted for ,  or  not  paid over  to the state.

I I I .  Whe the r  pe t i t i one r ' s  p r i o r  d i scha rge  i n  pe rsona l  bank rup tcy  i s  e f f ec -

tive as a legal bar to collection of the withholding tax penalty.
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IV. Whether by i ts fai lure to pursue corporate assets for any al leged

def ic iencies upon being not i f ied that such assets existed, the State of New

York is estopped from pursuing pet i t ioner for the al leged def ic iencies.

V. l rJhether New York State's fai lure to f i le a t imely reply to pet i t ioner 's

perfected pet i t ion bars cont inuat ion of the proceedi-ng.

FINDINGS OF FACT

1 .  Zsa  Zsa  In te rna t i ona l ,  I nc .  ( "Zsa  Zsa " )  f a i l ed  t o  pay  ove r  t o  New

York State all the income tax withheld from its employees for ).972.

2.  0n Februaxy 28,  1977,  Bernard l^J.  Berger  was sent  a Not ice of  Def ic iency

together  wi th a Statement  of  Def ic iency asser t ing that ,  as an of f icer  of  Zsa

Zsa,  pet i t ioner  had been determined to be a person under a duty to col lect  and

pay over  wi thhold ing taxes col lected f rom employees for  the calendar yeax L972

in the amount  of  $51230.50.  For  fa i lure to do so,  pet i t ioner  lyas determined

to be l iable to a penalty equal to the unpaid income taxes withheld for 7972

a n d  n o t  p a i d  o v e r  t o  t h e  S t a t e ,  i . e . ,  $ 5 1 2 3 0 . 5 0 .

3.  On JuIy 7,  1978,  pet i t ioner  was requested to f i le  a Perfected Pet i t ion.

On August  11,  1978,  the Tax Appeals Bureau acknowledged receipt  of  the Perfected

Pet i t ion dated August  4,  1978 f rom Bernard W. Berger  demanding redeterminat ion

of  the a l leged def ic iency.  Pet i t ioner  asser ted that  the Not ice of  Def ic iency

was  t ime  ba r red .

4.  0n 0ctobet  23,  1978,  the Department  of  Taxat ion and Finance nai led

i ts  answer to the pet i t ion,  a l leg ing that  the Statute of  L imi tat ions set  for th

in sect ion 683(c)( f ) (A)  of  the Tax Law was inappl icable s ince no wi thhold ing

tax returns were f i led by the corporat ion of  which pet i t ioner  v /as an of f icer .

As an af f i rmat ive defense,  the answer a lso a l leged that  income taxes wi thheld

were a t rust  fund for  the state under oect ion 675 of  the Tax Law.
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5. The records of the Department of Taxation and Finance show that 43

individual withholding tax statements (form IT-21O2) for L972 were fi led for

Zsa  Zsa  and  tha t  o f  t he  t o ta l  t ax  o f  $81425 .80 ,  t he  sum o f  $31195 .30  had  been

acknow ledged  as  pa id ,  l eav ing  a  ba lance  unpa id  o f  $5 ,230 .50 .  No  reconc i l i a t i on

statement  for  1972 wi thhold ing tax ( form IT-2103) was f i led.  No documentary

or  sat is factory ev idence r /as submit ted to show that  wi thhold ing tax returns

( fo rm IT -2101 )  we re  f i l ed  f o r  t he  yea r  L972 .

6.  Zsa Zsa,  a cosmet ic  company incorporated in  New York State in  March,

797L, operated from January, 1972 unti-l November 7, 1972. Petit ioner leas

president  of  Zsa Zsa.  He had the author i ty  to ,  and d id,  s ign checks and tax

returns.

7 .  0n October 5, 1973, pet i t ioner f i led a pet i t ion in personal bankruptcy

in the United States Distr ict  Court  for the Eastern Distr ict  of  New York under

Bankruptcy No .  738IO24. In the bankruptcy schedule of pr ior i ty creditors,

pet i t ioner l isted the State Tax Cornmission as being owed approximately $1r600.00

by Zsa Zsa for which the bankrupt might be cont ingent ly l iab1e.

A discharge in bankruptcy order was signed by Federal Bankruptcy Judge

Boris Radoyevich in l^ lestbury, New York on May 16, 1975, releasing pet i t ioner

from al l  debts dischargeable under Art ic le L7 of the Federal  Bankruptcy Act.

8. On May 23, 1977 pet i t ioner informed the Tax Department that the

corporat ion had over $30r000.00 in cash being held by a trustee in Bankruptcy

to pay any tax l iabi l i ty of  the corporat ion. No evidence was presented to

indicate that the Audit Division contacted the trustee for the payurent of the

withholding tax.
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CONCIUSIONS OF IAW

A. That  general ly  no tax may be assessed more than three years af ter  the

return was f i led (or  deemed to be f i led)  except  that  the tax may be assessed

a t  any  t ime ,  i f :

1 .  n o  r e t u r n  i s  f i l e d  ( s e c t i o n  6 8 3 ( c ) ( 1 ) ( A )  o f  t h e  T a x  L a w ) ,  o r

2.  a fa lse or  f raudulent  return is  f i led wi th in tent  to  evade

t a x  ( s e c t i o n  6 8 3 ( c ) ( 1 ) ( B )  o f  t h e  T a x  L a w ) .

By the admission of the Income Tax Bureau, individual withholding tax

statements were f i led for  1972 and the income tax wi thheld par t ia l ty  paid.

The f i l ing of  ind iv idual  wi thhold ing tax statements ( form IT-2102) does

not  const i tu te the f i l ing of  wi thhold ing tax returns in  accordance wi th sect ion

674  o f  t he  Tax  Law.  The re fo re ,  pu rsuan t  t o  sec t i on  683 (c ) (1 ) (A )  no  re tu rn  was

f i led and the tax may be assessed at  any t ime.  The issuance of  a Not ice of

Def ic iency on February 28,  1977 was not  t ime barred under sect ion 683 of  the

Tax Law.

B. That pet i t ioner,  Bernard W. Berger,  as president of Zsa Zsa Interna-

t ional ,  Inc.  was a person requi red to col lect ,  t ruthfu l ly  account  for  and pay

over personal income Laxes withheld from employees within the meaning and

intent  of  sect ion 685(n)  of  the Tax law and he is  l iab le Lo the penal ty  imposed

under sect ion 685(g)  of  the Tax Law.

C. That the pet i t ioner 's pr ior discharge in personal bankruptcy is not

an effect ive legal bar to col lect ion of the withholding tax penalty.  Mi l ton

Weinstein, State Tax Commission, Apri l  6,  1979, Matter of  Onofre J.  Sotelo and

N a m i  S o t e l o ,  B a n k r u p t s ,  4 3 6  U . S .  2 6 8 ; 5 6  L . E d .  2 d  2 7 5  r e v ' g  5 5 1  F . 2 d  1 0 9 0 .

D. That the Audit  Divis ion is not required to attempt to col lect unpaid

withholding taxes from 4 corporat ion, or f rom i ts trustee in bankruptcy,
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before imposing on and collecting from responsible off icers the penalty imposed

by sect ion 685(g) of the Tax Law. Stanley Yel l in,  State Tax Commission,

J rne  22 ,  1979.

E. That the requirements of 20 NYCRR 607.6(a)(1) that the Law Bureau of

the Department of Taxation and Finance file an answer 'rr+ithin 60 days" from a

specif ied date should not be regarded as mandatory but is directory only,

Matter of  Hamelburg v.  Tul ly,  Supreme Court,  Albany County Special  Term, Prior

H .  D e c e m b e r  6 ,  1 9 7 9 .

F. That pet i t ioner,  Bernard l^1. Berger,  was l iable to the penalty only

for the period he was president of Zsa Zsa Internat ional,  Inc. The Audit

Divis ion is directed to modify the Not ice of Def ic iency accordingly.

G. That the pet i t ion of Bernard I^/ .  Berger is granted to the extent

indicated in Conclusion of Law "F",  supra, and in al l  other respects is denied

and the Not ice of Def ic iency dated February 28, L977 as modif ied is sustained.

DATED: Albany, New York

JAN 0I 1981

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


