
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

David Berg

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  year  1971.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of Apri l ,  1981, he served the within not ice of Decision by cert i f ied

mai l  upon David Berg, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid lyrapper addressed as fol lows:

David Berg
245 E.  63rd  St .
New York, NY 10021

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

17 th  day  o f  Apr i l ,  1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COI'IIISSION

In the llatter of the Petition

o f

David Berg

AIT'IDAVIT OF I'IAITING

for Redetennination

of a Determination

Personal Income Tax

under Art ic le 22 of

fo r  the  year  1971.

of a Deficiency or a Revision

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of Apri l ,  1.981, he served the within not ice of Decision by cert i f ied

mail upon Barry J. London the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vJrapper addressed as fol lows:

Mr, Barry J. London
Cohen & Uretz
L775  K  S t .  N .W.
Washington, DC 20006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner.

Sworn to before ne this

17 th  day  o f  Apr i l ,  1981.



STATE OF NEW YORK
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr i l  17 ,  1981

David Berg
245 E.  63rd  St .
New York, NY 10021

Dear  Mr .  Berg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Conunission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone * (518) 457-6240

Very truly yours,

STATE TN( COMUISSION

cc:  Pet i t ioner 's  Representa t ive
Barry J.  london
Cohen & Uretz
1 7 7 5  K  S t .  N . h r .
Washington, DC 20006
Taxing Bureau' s Representative
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STATE OF NET^I YORK

STATE TAX CC[4lvlISSIO]i

' t

In tLre Matter of ttre Petition :

o f :

DAVID BERG : DECISION

for Redetermination of a Partial Disallor,uance :
of Claim for Refund of Personal Inctrrre Tar
r:nder Article 22 of the Ta< Law for the Year :
L971-.

Petitioner, David Berg, residing aE 245 East 63rd Street' New York' IIew

York 10021, filed a petition for redeterm:i:ration of a partial disallcrrnnnce of

a clajm for refr.rrd of personal inccne ta>( urder Article 22 of tLre Ta< Law for

tlre year I97I (FiIe No. 17290) .

Petitioner has requested in r,vriting tlrat ttre Tax Ccnrnission decide this

matter withrout the necessity for a fornnl hearing based q)on the record including

an affidavit sutmitted by him, sviorn to Augir.rst 16' 1979.

The Tax Ccnun-ission hereby nralces the follo,ving decision.

lVhrether the anucunt of a net operating loss deduction in a canyback year

is lim:ited to positive Federal taxable incone ccnputed before application of

the net operating loss prcnrisions or Federal npdified taxable incqre conputed

pr:rsuant to section L72(b) (2) of the Internal Revenue Code.

F]NDINGS OF FASI

t. Petitioner, David hrg, filed resident New York State inccne tax

returns for the years 1970 through L974. For 1971, petitioner paid personal

inccnre tax in the anun:nt of $431827.54.
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2. In L975, petj-tioner fited a claim for refi-rrd of Nev,r York State

personal incr:rne tax for ttre year 1971 in the anrunt of $39,763.00 based on a

carryback to 1971 of net operating losses for the years 1973 and 1974.

3. Itre petitj-oner ccnputed his clajm for refi:nd as follcr,rs:

Carryback of L974 operatj-ng loss to 1971

Total- Ner,,r York inccrne per return
Addback: 1971 Capital cain

Deduct:
1973 net operating loss deduction
Adjusted Gross Inccne

Deduct L974 neL operating loss deduction

Deduct Federal ltgnized Deductions $1581393.00
100 .00Life rnsurance 

ffiE;ailm
Less: New York State Taces $711265.00

IUcdification 32,730.00 103,995.00
Balance

Taxable Inccrne

Tax per Rate Schedule
l4inimuun Tax
Total Tax Dtre
Total Tax Paid
Refund

$326 ,590 .  00
200,679.00

$ffi

$3I8,024.  00w
L54,747 .00

$-il;?98.0'o-

54,  498.  00
-0-

-0-

43,  828.  00
$5;76m0-

4. On Decsnber 30, L975, the Inorne Tax Br:reau issued to petitioner a

Voucher for Inccne Ta< Refi:nd (F'ol:n lfIll) for I97L in tlre anrrr:nt of $27,05I.54,

with interest of $2,223,18, for a total- of $29,274.72.

5. O: Decgnber 30, 1975, tlre Inoonre Ta< Bureau issued to petitioner a

Notice of Partial Disallcn^nnce (form IT-51) of tlre claim for refi:nd for I97I.

The claim was disallcnrved in the anrrunt of 9L2,7LL.46.

6. TLre voucher for refund (for:n IT!-111) stated, in part, that:

"The anpurrt of 1974 loss to be carried to 1971 would be
ljlnited to ttre balance of Federal ta<able inccrne, after
first applying the 1970 cafllzover. Therefore, $re
naximr-rn anount of ttre 1974 loss applicable to 1971 r,vould
be ($85,259.43) .



.  t :

-3-

F\rrtlrer, ttre limitation on itenrs of ta< preference was
ccnputed incrcrrectlYr ds oconptions nnrst be considered
when deterrn-jning the net operating loss deduction. A1so,
the npdification for allocable o<penses nmst be reccnq:uted."

7. flre Inccrne Ta:< Bureau reccnptrted tlre petitionerts claim for refurd

as follcnr,rs:

L97I - Total ldew York inccne
1970 - Carrlzover
L974 - I\4adrnnn deduction
L97L - New York inccne after deduction
Federal itemized deductions $158,393.13
Plus: Life jnsr.rrance premiums 100.00
Less: State ard local inccne ta><es 7L,266.00
Less: l4cdification-Sesb.ion 615 (c) ( ) 32 ' 388. 00
New York ltsnized deductions
Balance
S<erptions
New York Taxable Incrcrne

Tax per ta< rate schedule
Statutorl credit
lbw York ta><
I\tiniJrunn inccnre ta:c
Total ta< due
New York ta< previously adjusted

Refind of Personal Incone Ta<
Interest
Total Refilnd

$326,590. 15
(  80 ,913 .07 )
(  85,259.43)
ffioffi5

54,  839.  00
$105,578.  65

$103,628.65

$  13 ,068 .00
25 .00

5r
3 ,733 .  00

f f i f f i
43,827 .54

27,O5L.54
2 ,223 .L8ww

8. Petitioner's Federal inccne ta>< return for 1971 was audited by tle

Internal Reverue Service. As a restrlt, his Federal adjusted gross i.:nccnre r,'as

jncreased by $8,353.86, frcnr $318,236.29 ts $326'590.15.

9. Federal net ogrerating losses of $110,533.00 and $235'236.00 were

claimed for the years 1973 arxl L974, respectively. Petitioner argued that

$801913.07 of the 1973 loss may be carried to the year 1971 ard that tte

errtjre 1974 loss of $235,236.00 may also be carried to tlre year 1971, nraking a

totar net operating loss deduct'ion for 197r of $316,149.07' Petitioner cites

the decisions reached by this Ccnrnission on October 3' 1977 in tie l4atter of the

Petitions of William I Elizabethr C,regory, C,eorge & l4ary @egorv and Jarnes and

I4argaret Sheils and argiues that these decisions Umit the New York net operating
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loss deduction to ttre lessen of the srsn of the carryback ard carrlorzers or

npdified taxable j-rncqre ccn$rrtd urd.en sestion I72(b) (2) of tkre lnternal

Revenue Cod.e. Since petitioner's nxtdified ta><able incrcnre ccnputed urder

section I72(b)(2) of the code is $368r875.86t it is oontended that in acordance

wittr tlre aborre cited decisions the New York net operating loss deduction roould

be $3161149.07, the total of carrybacks ard carrlovers, as said anpr.rrt is less

ttnn npdified tarable jnccne. The Inocne Tal( Bureau limited the net operating

loss deduction to $166rL72.5A, audited trnsitive Federal taxable inccrne before

consideration of the net operating loss prcnrisions.

CONCLUSIONS OF IAW

A. Ttnt although the lang:age used, i:lr the decisions in ttre }4atter of

the Petitions of William e Elizabettr C,regorv, C'eorge & Ilarv C'regory ard Janes

e Margaret Sheils refers to nurdified ta<ab1e inccrne, the fi:lal result of said

decisions was to lirn:it the New York net operating loss deduction to trnsitive

Federal ta<ab1e i-nccrne.

B. Tkrat section 172 of tLre Internal Revenue Code provides tlrat the net

oSnrating loss is a ded,uction fronr gross iJrccrne to arrive at adjusted. gross

inccnre. Hor,vever, for ttre purpose of determjning carrybacks arrd carryovers ttle

code requjres that the deduction shall not be used to reduce ta<able inccne

for the deduction year to an arpurrt less ttran zero. As the resrlt of ttle

interaction of ttrese two prlnciples, it is apparent that the true eocncnric

benefit generated by the net operating loss deduction is a partial or total

rduction of Federat taxabte i$ccfiE. (See Malter of Jares H. ShgilEr-et aI.'

v. State Tar Ccnunission N.Y.2d, tFebnruary, I98Il , rev'g 72 A.D.2d 896.)
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C. That petitioner's Nerur York net operating loss deduction has been

properly limited to positive Federal taxable inccne; and therefore tlre petition

ard claim for refirnd are denied and ttre Notice of Partial Disallcnrance issued

Decsrber 30, 1975 is sustained.

DATED: Albany, Nerar York

APR 1 ? 1981


