
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Christopher F. Bednarek
and Madel ine T. Bednarek

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
r97 4.

AFFIDAVIT OF MAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Christopher F. Bednarek and Madel ine T. Bednarek the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Christopher F. Bednarek
and Madel ine T. Bednarek
1937 Bar ton  H i l l  Rd.
Reston, VA 22097

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  August ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is/he last known address



STATE OF NEhI YORK
STATE TN( COMMISSION

In the Matter of the Petition
o f

Christopher F. Bednarek
and Madel ine T. Bednarek

AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
197 4.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph Hodakowski the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph Hodakowski
P . 0 .  B o x  1 9 1
Washington, NJ 07782

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

. 1 ....-?

Sworn to before me this
14 th  day  o f  August ,  1981.



STATE OF  NEW YORK
STATE TAX COMM ISS ION

ALBANY,  NEW YORK 12227

A u g u s t  1 4 , 1 9 8 1

Christopher F. Bednarek
and Madel ine T. Bednarek
1937 Bar ton  H i l l  Rd.
Reston ,  VA 22AgI

Dear  Mr .  &  Mrs .  Bednarek :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone // (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Joseph Hodakowski
P . 0 .  B o x  1 9 1
Washington, NJ 07782
Taxing Bureau's RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition

o f

CIRISTOPI{BR F. BEDNAREK
and

MADETINE T. BEDNAREK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year L974.

DECISION

Peti t . ioners, Christopher F. Bednarek and Madel ine T. Bednarek, 1937 Barton

Hil l  Road, Reston, Virginia 2209I,  f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  1974 (F i le  No.  20609) .

A smal l  c laims hearing was held before t{ i l l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  B ,  1980 a t  9 :15  A.M.  Pet i t ioner  Chr is topher  F .  Bednarek

appeared with Joseph Hodakowski,  CPA. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSIJE

Whether pet.itioners changed their domicle from New York State to New

Jersey on July 28, 1974 or on November 20, 1974.

FINDINGS OF FACT

1..  0n September 21 1975, the Income Tax Bureau received a 7974 New York

State fncome Tax Resident Return part ial ly f i l led out with a notat ion, "please

calculate tax based on residency".  The tax return indicated that.  pet i t ioners,

Christopher F. Bednarek and Madel ine T. Bednarek, resided in New York State

from January 1, 1974 to Novenber 29, 7974.
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2.  On October  31 ,  L977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

for  $11172.19 ,  p lus  in te res t  o f  $253.59 ,  a long w i th  an  exp lanatory  S ta tement  o f

Audit  Changes which indicated, in part l

" In accordance with your instruct ions, we have calculated
your 7974 New York State tax based on the eleven (11) months
you vJere a New York resident."

"Moving expenses are business expenses related to income
earned as  a  nonres ident  and are ,  there fore ,  d isa l lowed. "

The disal lowance of the moving expenses were not chal lenged by

pet i t ioners .

3. Pet i t ioner Christopher F. Bednarek was a resident of,  and employed in,

the State of New York, when in June 1974 he was notified by his employer that

he was awarded a promotion to Distr ict  Sa1es Manager for the Springf ield

Distr ict  in New Jersey. Company pol icy dictated that distr ict  managers reside

within their  distr ict  and, accordingly,  pet i t ioner Christopher F. Bednarek was

required to relocate to New Jersey.

4. Petit.ioners put their New York home up for sale and started hunting

for a new home in New Jersey. 0n July 4, L974, pet i t ioners, Christopher F.

Bednarek and Madel ine T. Bednarek, lef t  a deposit  on a home in New Jersey,

which they subsequent ly forfei ted upon their  cancel lat ion.

5 .  On Ju ly  16 ,  L974,  pe t i t ioners  s igned a  b inder  w i th  a

bui ld a nehr home in New Jersey. On July 23, L974, pet i t ioners

contract for the construct ion of a new home.

contractor to

signed a

6. 0n July 28, 7974, peLit ioner Christopher F. Bednarek began working in

Springf ield,  New Jersey and resided at a nearby motel .  Pet i t ioner Madel ine T.

Bednarek and their children continued to stay aL their New York home and were

usual ly jointed by pet i t ioner Christopher F. Bednarek during the weekends.

They remained in New York for the sole purpose of sel l ing their  New York home.
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7. 0n November 4, 1974, pet i t ioners'  New York home was sold and the

ent ire family moved into the motel  faci l i t ies occupied by pet i t ioner

Christopher F. Bednarek in New Jersey. on November 20, 7974, pet i t ioner

Christopher F. Bednarek and his family noved into their completed home in New

Jersey .

8. Pet i t . ioner argued that the period of residency shown on their  L974 tax

return was erroneously shown as January 1, 1974 Lo November 20, 1974 due to

their new tax preparer who was unfamiliar with all the facts and the New York

State Tax Lars. They argued that he was unable Lo properly fil l out a partial

year tax return, and that he had improperly assumed that the day they moved

into their New Jersey home, was the day they effectuated a change of domicile.

9. Whi le pet i t ioner Christopher F. Bednarek worked in New York, he earned

$10,629.17  and wh i le  work ing  in  New Jersey  he  earned 917,154.20 .

CONCLUSIONS OF I,A!'

A. That a domici le once establ ished cont inues unt i l  a person in quest ion

moves to a new location with the bona fide intention of making his fixed and

permanent home there (20 NYCRR 102.2(d)(2)).  Accordingly,  the essent ial  factor

in determining domici le is intent (urguhart  v.  Urguhart  196 Misc. 664, 92

N . Y . S .  2 d  4 8 4  a f f  ' d  w i t h o u t  o p  2 7 7  A . D .  7 5 2 ,  9 7  N . Y . S .  2 d  2 A 0 )  a n d  t h e

determinat ion of intent depends ent irely on the facts (Cohen v. Cohen 129 N.Y.S.

2d 476).

B. That the fact that pet i t ioner Christopher F. Bednarek accepted a

promotion with a prerequisi te to relocate to the State of New Jersey, coupled

with the facts that he offered his New York home for sale and acquired a

contractual obl igat ion for the construct ion of a new permanent place of abode

in New Jersey, c lear ly demonstrates that pet i t . ioner Christopher F. Bednarek had
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the bona fide intention of making his fixed and perrnanent home in New Jersey

upon his departure to said state on JuIy 28, L974. Accordingly,  pet i t ioner

Christopher F. Bednarek changed his domici le from New York to New Jersey on

July 28,1974 in accordance with the meaning and intent of  sect ion 605 of the

Tax Law and 20  NYCRR 102.2(d) .

C. That al though pet i t i .oner Madel ine T. Bednarek remained in New York for

the express purBose of sel l ing Lheir  New York home, she also changed her

domici le from New York to New Jersey on July 28, 1974, within the meaning and

intent of 20 NYCRR r02.2(d)(5),  which provides, in part ,  thaL "ordinari ly a

wife 's domici le fol lows that of  her husband't .

D. That Lhe pet i t ion of Christopher F. Bednarek and Madel ine T. Bednarek

is granted to the extent that the personal income tax l iabi l i ty under Art ic le

22 of the Tax law shal l  be recomputed based on the period of residency of

January 1, 1974 to July 28, 7974

E. That the Audit  Divis ion is hereby directed to modify accordingly the

Not ice  o f  Def ic iency  issued 0c tober  31 ,  L977;  and tha t  except  as  so  gran ted ,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

AUG 14 1981
COMMISSION


