
STATE OF NE\d YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Le igh  J .  &  F lo rence  J .  Ba i r

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea rs  1970  -  1972 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

20 th  day  o f  Feb rua ry ,  1981 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed

mai l  upon Leigh J.  & Ftorence J.  Bai r ,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Leigh J .  & F l -orence J.  Bai r
1688  H ib i scus  Dr .
San ibe l ,  FL  33957

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  Lhe address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

20 th  day  o f  Feb rua ry ,  1981 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Le igh  J .  &  F lo rence J .  Ba i r

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for the Years I97O - 1972.

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Stuart  R. Shamberg the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Stuart  R. Shamberg
6 So.  Moger  Ave.
Mt .  K isco ,  NY 10549

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before ne this

20 th  day  o f  February ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Le igh  J .  &  F lo rence J .  Ba i r
1688 H ib iscus  Dr -
San ibe l ,  FL  33957

D e a r  M r .  &  M r s .  B a i r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have no\d exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Atbany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ionen and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Stuart  R. Shamberg
6 So.  Moger  Ave.
Mt .  K isco ,  NY 10549
Taxing Bureau' s Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the pet i t ions

o f

TEIGH J. BAIR and FTORENCE J. BAIR

for Redeterminat ion of Def ic iencies or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the years
1 9 7 0 ,  1 9 7 1  a n d  1 9 7 2 .

DECISION

Pet i t ioners ,  Le igh  J .  Ba i r  and F lo rence J .  Ba i r ,  1688 H ib iscus  Dr ive ,

Sanibel,  Flor ida 33957, f i led pet i t ions for redeterminat ion of def ic iencies or

for refund of personal income tax under Article 22 of the Tax Law for the

y e a r s  1 . 9 7 0 ,  1 9 7 1  a n d  1 9 7 2  ( F i l e  N o s .  1 5 9 4 6  a n d  1 5 6 1 1 ) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  1 ,  L977 a t  3 :15  P.M.  pe t i t ioners  appeared by  s tuar t  R .

shamberg, Esq. The rncome Tax Bureau appeared by peter crotty,  Esq. (rrwin

Levy ,  Esq.  ,  o f  counse l ) .

ISSI]E

\dhether days

were  a l l ocab le  as

worked by pet i t ioner  le igh J.  Bai r  at

days worked without New York State for

h is  home in F lor ida

1970 ,  1971  and  7972 .

FINDINGS OF FACT

1.  Pet i t ioners,  le igh J.  Bai r  and Fl -orence J.  Bai r ,  t imely f i led nonresident

, i ncome 
tax  re tu rns  f o r  1970 ,  1971  and  L972 .

2-  On February 25,  7974,  the Income Tax Bureau issued a Statement  of

Audi t  Changes and a Not ice of  Def ic iency asser t ing addi t ional  income taxes

aga insL  pe t i t i one rs  as  f o l l ows :
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TAX DEFICIENCY INTEREST TOTAI

$2 , rL4 .79
4 , t 60 . t 7

$6 ,274 .96

3.  on July  29,  1974,  the Income Tax Bureau issued a Statement  of  Audi t

Changes and a Not ice of  Def ic iency asser t ing addi t ional  income taxes for  1972

aga ins t  pe t i t i one rs .  The  tax  de f i c i ency  o f  $1 ,632 .04 ,  p lus  i n te res t  o f  $154 .42 ,

was reduced by the overpayment  of  tax on the return of  $33.00,  for  a net

a l legedly due of  $11753.46.  The statement  of  audi t  changes indicate that

s ince no basis  was found for  an a l locat ion of  income for  personal  serv ice

compensat ion received for  serv ices per formed f rom f ,e igh J.  Bai r 's  home, h is

ent i re income had been held taxable to New York State.  The audi t  s tatements

ind i ca te  " . . . s i nce  i t .  appea rs  t ha t  t he re  i s  no  reason  why  these  pe rsona l

serv ices could not  have been per formed f rom your of f ice wi th in New York State. t '

4 .  On  Ap r i l  23 ,  1974 ,  pe t i t i one rs ,  Le igh  J .  Ba i r  and  F lo rence  J .  Ba i r ,

f i led a pet i t ion for  redeterminat . ion of  the def ic iency in  income tax asser ted

against  them for  1970 and L97L.  0n Septembex 20r  7974,  the pet i t ioners f i led

a pet i t ion for  redeterminat ion of  the def ic iency in  income tax asser ted against

them for  7972.

5 .  Du r i ng  the  1970 ,  l 97 I  and  L972  tax  yea rs ,  pe t i t i one rs ,  Le igh  J .  Ba i r

and Florence J.  Bai r ,  were nonresidents of  New York State.

6.  Pet i t ioner  Leigh J.  Bai r  was engaged in the business of  so l ic i t ing

sa les  o f  g roup - I i f e ' pens ion  p lans ,  and  i n  t he  se rv i c i ng  o f  t he  pu rchase rs  o f

such p lans.  He received both salary and commissions f rom the Bair  Gr i f f in

Corporat ion,  wi th of f ices in  New York Ci ty .  Federal  and New York State income

taxes were wi thheld f rom his  compensat ion.  He had no of f ice other  than h is

home in  San ibe l ,  F lo r i da ,  whe re  he  spen t  a l l  o f  h i s  t ime  i n  1970 ,1971  and

r 972 .

YEAR

1 9  7 0
t977

TOTAI

$  1  , 804 .  98
3 ,7  42 .37

$5 ,547 .35

$309 .81
417 .80

$727 .61
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7 .  Pe t . i t i one r  Le igh  J .  Ba i r  had  no  pe rsona l  o f f i ce

of f ice of  the employer  corporat ion.

8 .  A11  the  se rv i ces  pe r fo rmed  by  pe t i t i one r  Le igh  J .

Gr i f f in  corporat ion were per formed in F lor ida.  No serv ices

New York State.

in the New York

Bair for the Bair

were performed in

CONCI.USIONS OF LAW

A- That the income for personal services by a nonresident performed

outside New York State i -s al locable for New York State income tax purposes,

only where the nonresident has an off ice within New York State or performs

services both within and without the State. Here neither precondit ion exists.

There is no taxable "source within the State" (1919 Report  of  Atty.  General

301) .  There  can be  no  a l loca t ion :

rrrn Matter of  Oxnard Lr_ Murptrr ,  19 A.D.2d 138, 740, 247 Nys2d
333 ,  335 ,  af  f  '  d.  rS t ' rvza-S9l,  255 NYS2d 250, 203 Ne2d 648 ,  we construed
the  app l icab le  s ra tu to ry  language [Tax  Law,  s632 subd.  (b ) ,  par  (1 ) ]
as  re ra t ing  source  o f  income to ' the  work  done,  ra ther  than the
person paying for i t ' .  (see 20 NycRR chapter rr ,  Taxat ion and
Finance, S131.4(b))".  ! f4sfgy_r=__gg_l_lmgn, :S e.O.Zd, 367, 3Zg NyS2d
486, 489

B. That there being no taxable source of income within the State, the

appl icat ion of the convenience doctr ine was neither proper nor appropriate.

C.  That  the  pe t i t ions  o f  Le igh  J .  Ba j - r  and F lo rence J .  Ba i r ,  h is  w i fe ,

are granted and the not ices of def ic iency dated February 25, L974 and July 29,

1974 are  cance l led .

DATED: Albany, New york

FEB 2 O 1981
STATE TAX COMUISSION


