
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

David Bakun

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Lanr for the Years
I 9 7 t  -  1 9 7 3 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon David Bakun, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

David Bakun
16 Barr ington Pl.
Melvi l le,  NY 11146

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusj .ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.

that the said addressee
forth on said wrapper is

e-*

is  the pet i t ioner
the last known address



STATE 0F NEt'l YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David Bakun
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 1  -  1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert . i f ied mai l  upon Sidney Eagle the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sidney Eagle
Eagle & Fein
363 Seventh Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn Lo before me this
2nd day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  2 ,  1981

David Bakun
16 Barr ington Pl
Melvi l le,  NY n)4A

Dear Mr. Bakun:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
with this decision inay be addressed to:

NYS Dept. Taxation and Finance
Deputy Cpmmissioner and Counsel
Albany, New York 1,2227
Phone /t (518) 457-624a

Very truly yours,

Peti t ioner t  s Representat ive
Sidney Eagle
Eagle & Fein
363 Seventh Ave.
New York, NY 10001
Taxing Bureaur s Representative



STATE 0F NEhl YoRK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DAVID BAKI]N

for Redeterminat ion of Def ic iencies or
for Refunds of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1 9 7 1 ,  1 9 7 2  a n d  1 9 7 3 .

DECISION

Peit ioner,  David Bakun, 16 Barr ington Place, Melvi l le,  New York I1746,

f i led a pet i t ion for redeterminat ion of def ic iencies or for refunds of personal

income tax under Art ic le 22 of the Tax Law for the years 7971, 1972 and L973

(Fi1e Nos. 11605 and 1 1606) .

A formal hearing was held before Frank Romano, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  March  24 ,  1977 a t  9 :15  A.M. ,  con t inued on  June 16 ,  lg77  a t  2 :45  P.M.

and September  26 ,  1978 a t  2 :45  P.M. ,  and conc luded on  November  9 ,  1978 a t  9 :30

A.M.  Pet i t ioner  appeared by  Eag le  and Fe in ,  Esqs .  (S idney  Eag le ,  Esq. ,  o f

counsel) .  The Audit  Divis ion appeared by Peter Crotty,  Esq. (Frank Levit t ,

E s q .  ,  o f  c o u n e l ) .

ISSIIE

l{hether pet i t ioner was a person reguired to col lect,  t ruthful ly account

for and pay over the withholding taxes of the employees of Sol G. Construction

Corp. within the meaning and intent of  subsect ions (g) and (n) of sect ion 685

of the Tax Law for the years 797L, 1972 and 1973 and, i f  so required, whether

the pet i t ioner wi l l fu l ly fai led to do so within the meaning and intent of

subsect ion (g) of sect ion 685 of the Tax Law.
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FINDINGS OF FACT

1. So1 G. Construct ion Corp. (hereinafter sometimes cal led the "Corporat iont ' )

fai led to pay over to New York State personal income taxes withheld from i ts

enployees for the periods January 1, 1971 through 0ctober 31, 1972 and November 1,

1972 through December 31, 1,973 in the respect ive amounts of $17,603.56 and

$3 ,314 .  7o  .

2, On August 26, 1974, the Audit  Divis lon issued a Statement of Def ic iency

against the petitioner, David Bakun, imposing a penalty equal to the amount of

the New York State withholding taxes due from the Corporation for the period

January 1, 1971 through 0ctober 31, 1972 on the grounds that the pet i t ioner

was a person required to col lect,  t ruthful ly account for and pay over said

taxes ant l  that he wi l I ful ly fai led to do so. A Not ice of Def ic iency dated

August  26 ,  1974 was issued aga ins t  the  pe t i t ioner  in  the  amount  o f  $17,603.56 ,

together with the aforesaid Statement of Def ic iency.

3. 0n 0ctober 28, L974, the Audit  Divis ion issued an addit ional Statement

of Deficiency against the petitioner imposing a penalty equal to the amount of

the New York State withholding taxes due from the Corporation for the period

November L, L972 through Decernber 31, 7973 on the grounds that the petitioner

htas a person required to col lect,  t^ruthful ly account for and pay over said

taxes and that he wi l l fu l ly fai led to do so. A Not ice of Def ic iency dated

0ct.ober 28, 1974 was issued against^ the pet. i t ioner in the amount of $3,314.70,

together with the aforesaid Statement of Def ic iency.

4. Pet i t ioner t imely f i led pet i t ions for redeterminat ion of the def ic iencies

ot for refunds of personal income tax under Article 22 of the Tax Law for the

years L971, 7972 and 1973, as contained in the aforesaid not ices and statements

of def ic iency, on tbe grounds that ( i )  the statute of l imitat ions precludes a



penalty assessment for the perioO pr iol3lo August 26, 1977; ( i i )  the f inancial

affairs and bank accounts of the Corporat ion were not under his control  dur ing

the periods in quest ionl  and ( i i i )  he was never an off icer or employee of the

Corporat ion.

5. The Corporat ion was incorporated in the State of New York in or about

October,  1970 and was in the construct ion business, rehabi l i tat ing housing in

conjunct ion with non-prof i t  sponsors who held t . i t le to the propert ies and who

obtained Federal  funds (from HIID or FIIA) for purposes of rehabi l i tat ion. At

the outset,  Mr. Herman Gi l lman was the Corporat ionrs sole off icer (president)

and shareholder,  having invested approximately $175,000.00 to f inance the new

venture. Mr. Gi l lman and his wife wete directors of the Corporat ion.

6. From the date of i ts incorporat ion, the Corporat ion maintained a

regular business account in Securi ty Nat ional Bank together with regular and

payrol l  accounts in Nat ional Bank of North Anerica. Unt i l  mid-1971, under

circumstances more ful ly descr ibed infra, Mr. Gi l lman had sole check author-

iza|- ion and decided which creditors vrere to be paid. Mr. Gi l lman also signed

New York State Income Tax Bureau monthly returns on behalf of the Corporation

during 1971 with respect to personal income taxes withheld from the employees

of the Corporat. ion.

7. In or about October,  1970, the Corporat ion took over three construct ion

projects in the City and State of New York, which projects were under-f inanced

and in danger of being abandoned as the precedessor contractors fai led. These

projects were known as ( i )  Good Neighbor (104th Street);  ( i i )  UPACA-II  (117th

Street);  and ( i i i )  Emanuel (138th Street and 7th Avenue).  These projects

represented the Corporat ion's only source of income during the years in quest ion.



8. The pet i t ioner owned a 50 n". . l "a interest in two companies (East

Hi l ls Construct ion Corp. and Blue Ribbon Part i t ion Corp.)  which rendered

carpentry sub-contract ing services to the Corporat ion at each of the aforesaid

project s i tes during the years in quest ion.

9. During the summer of 1971, the Corporat ion was unable to cont inue the

projects due to economic factors. At or about this t ime, the pet i t ioner

became an off icer of the Corporat ion to assist  the Corporat ion with i ts f inances

and, henceforth ( to the end of 1971),  the pet i t ioner 's subcontract ing companies

did not receive payment from the Corporation for work performed at the three

j o b  s i t e s .

10. From mid-1971 to January, 7972, the pet i t ioner had authori ty to sign

payrol l  and other checks and, in fact,  did so. Moreover,  af ter mid-1971, the

pet i t ioner had responsibi l i ty and authori ty to decide which creditor was going

t o  b e  p a i d .

11. When the projects cont inued to experience f inancial  di f f icul t ies, the

Corporat ion voluntar i ly entered into an arrangement whereby, pursuant to per-

formance and paynent bonds, Travelers Indemnity Company (hereinafter "Travelers"),

in or about February, 7972, guaranteed complet ion of the Good Neighbor project

and Agricul tural  Insurance Company (hereinafter "Agricul tural") ,  in or about

August,  7972, guaranteed cornplet ion of the UPACA and Emanuel projects.

72. fn February, 1972, an account was opened for the Corporat ion in the

Chase Manhattan Bank as to which Travelers had check authority; in August.,

1972, an account was opened in the name of the Corporat ion in Marine Midland

Bank, as to which Agricul tural  had check authori ty.  The Corporat ionrs other

accounts were cont inued, however,  and there was some act iv i ty in such accounts

during the years in quest ion.



13. After Travelers and Agricrrr"r l i  entered the scene, the pet i t ioner

remained an officer of the Corporation and continued to render carpentry

subcontract ing services ( for which he was compensated) at the var ious job

si tes. However,  the pet i t ioner no longer exercised check authorizat ion and

had no direct deal ings with Travelers or Agricul tural .

74. Mr. Herman Gi l lman cont inued as President of the Corporat ion and i ts

sole shareholder,  being solely responsible for the Corporat ion's deal ing with

representat ives of Travelers and Agricul tural .  At the direct ion of Mr. Gi l lman,

the Corporat ionts bookkeeper would prepare a weekly requisi t . ion or schedule of

checks to be paid which would include amounLs to satisfy claims for paynent

(or,  in some instances, f i led l iens) by subcontractors and suppl iers,  payrol l ,

taxes and the l ike. The total  sum requisi t ioned could not exceed the funds

made available by the Federal government and Mr. Gillman had the primary

responsibi l i ty to determine which creditor appeared on the requisi t ion or

payrnent schedule. Each week, Mr. Gi l lnan would present the requisi t ion or

payment schedule to a representat ive of Travelers and Agricul tural  for approval

so that the banks in question would honor the checks drawn by the Corporation

against the part icular account.

15. Mr. Herman Gi l lman was advised by the Corporat ionrs accountant of the

tax l iabi l i ty for the years in quest ion, yet other creditors were paid whi le

New York State withholding taxes were due and owing. This situation continued,

with the knowledge and acquiescence of Mr. Gi l lman, for the periods that

Travelers and Agricul tural  were in the picture.

16. For the years 7972 and 1973, the Corporat ion operated out of the

off ice of East HiI Is Construct ion Corp.,  a company in which the pet i t ioner had

a f i f ty percent interest but the evidence did not establ ish that the pet i t ioner

knew, or should have known, of the tax l iabi l i ty of  the Corporat ion.
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1,7. The Corporat ion ceased i ts operat ions in September of 1973 because the

projects were no longer funded by Lhe Federal government.

18. The Internal Revenue Service has issued an assessment against the

pet i t ioner for his fai lure to col lect and pay over Federal  withholding taxes of

the Corporat ion.

CONCTUSIONS OF TAW

A. That the petitioner, David Bakun, knew or should have known that

SoI G. Construct ion Corp. fai led to pay to the Income Tax Bureau the taxes

wilhheld by i t  for the period June 1, 1971 to and including January, 1972,

which taxes constituted trust funds pursuant to section 675 of the Tax Law.

B. That the pet i t ioner was a person required to col lect,  t ruthful ly

account for and pay over the withholding taxes of the employees of So1 G.

Construct ion Corp. for the period June 1, 1971 to and including January, 7972,

within the meaning and intent of subsections (g) and (n) of section 685 of the

Tax Law.

C. That the pet i t ioner wi l l fu l ly fai led

for and pay over the taxes withheld by So1 G.

June 1, 1971 to and including January, 7972,

subsect ion (g) of sect ion 685 of the Tax Law.

to col lect, truthful ly account

Construction Corp. for the period

within the meaning and intent of

Matter of levin v.  Gal lman, 42

N . Y . 2 d  3 2 ,  3 9 6  N . Y . S . 2 d  6 2 3  ( 1 9 7 7 ) .

D. That i f  a return of withholding tax for any period ending with or

within a calendar year is f i led before Apri l  f i f teenth of the succeeding

calendar year, such return shall be deemed to be filed on April fifteenth of

such succeeding calendar year pursuant to sect ion 683(b) (2) of .  the Tax Law.

Accordingly,  the period of l imitat ion on assessment for the monthly returns

f i led during 1971 did not expire pr ior to the issuance of the Not ice of Def ic iency.
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E. That the petition of David Bakun is grant.ed to the extent that the

penalty due with respect to the unpaid withholding taxes of Sol G. ConsLruct ion

Corp. for the period February 1, 1972 through December 31r 1973 is cancel led as

against the pet i t ioner;  that the Audit  Divis ion is hereby directed to accordingly

modify the not ices of def ic iency issued on August 26, 7974 against the pet i t ioner;

that the Audit  Divis ion is hereby directed to accordingly cancel the Not ice of

Def ic iency issued on 0ctobet 28, I974 against the pet i t ionerl  and that,  except

as so granted, the pet i t ion of David Bakun is in al l  other respects denied and,

except as so modif ied, the Not ice of Def ic iency issued on August 26, 1974 is

sus ta ined.

DATED: Albany, New York

0cT 0 2 1981
COMI{ISSION



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0c tobe r  2 ,  1981

David Bakun
16 Barr ington Pl.
Me lv i l le ,  NY I I746

Dear Mr. Bakun:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the comput.at.ion of tax due or refund allowed in accordance
vri th this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone l/ (518) 457-6240

Very

,,6"tL

cc: Pet i t ioner 's Representat ive
Sidney Eagle
Eagle & Fein
363 Seventh Ave.
New York, NY 10001
Taxing Bureaut s Representat ive

ON



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID BAKI]N

for Redeterminat ion of Def ic ienci_es or
for Refunds of Personal Income Tax under
Article 22 of the Tax law for the Years
7971,  7972 and 1973.

DECISION

Peit ioner,  David Bakun, 16 Barr ington Place, Melvi l le,  New York 11746,

f i led a pet i t ion for redeterminat ion of def ic iencies or for refunds of personal

income tax under Article 22 of the Tax law for the years 1971, 1972 and 1973

( F i l e  N o s .  1 1 6 0 5  a n d  1 1 6 0 6 ) .

A formal hearing was held before Frank Romano, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  March  24 ,  1977 a t  9 :15  A.M. ,  con l inued on  June 16 ,  1977 a t  2245 P.M.

and September  26 ,  1978 a t  2 :45  P.M. ,  and conc luded on  November  9 ,  1978 a t  9 :30

A.M.  Pet i t ioner  appeared by  Eag le  and Fe in ,  Esqs .  (S idney  Eag le ,  Esq. ,  o f

counsel) .  The Audit  Divis ion appeared by Peter Crotty,  Esq. (Frank Levit t ,

E s q .  ,  o f  c o u n e l ) .

ISSUE

Whether pet i t ioner h'as a person required to col lect,  t ruthful ly account

for and pay over the withholding taxes of the employees of Sol G. Construct ion

Corp. within the meaning and intent of  subsect ions (g) and (n) of sect ion 585

of the Tax law for the years 1971, 1972 and 1973 and, i f  so required, whether

the pet i t ioner wi l l fu l ly fai led to do so within the meaning and intent of

subsect ion (g) of sect ion 685 of the Tax Law.
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FINDINGS OF FACT

1. Sol G. Construct ion Corp. (hereinafter sometirnes cal led the "Corporat ion")

failed to pay over to New York State personal income taxes withheld from its

employees for the periods January 1, 1971 through October 31, 7972 and Noveurber 1,

1972 through December 31r 7973 in the respect ive amounts of $17,603.56 and

$ 3 , 3 1 4 . 7 0 .

2. 0n August 26, 1974, the Audit  Divis ion issued a Statement of Def ic iency

against the petitioner, David Bakun, imposing a penalty equal to the amount of

the New York State withholding taxes due from the Corporatioa for the period

January 1.,  1971 through October 31, L972 on the grounds that the pet i t ioner

was a person required to col lect,  t ruthful ly account for and pay over said

taxes and that he wi l l fu l Iy fai led to do so. A Not ice of Def ic iency dated

August 26, 1974 was issued against the pet i t iorter in the amount of $17,603.56,

together with the aforesaid Statement of Def ic iency.

3. 0n October 28, 1974, the Audit  Divis ion issued an addit ional Statement

of Deficiency aga.inst the petitioner imposing a penalty equal to the amount of

the New York State withholding taxes due from the Corporation for the period

November 1, 1972 through December 31, 7973 on the grounds that the pet i t ioner

vras a person required to col lect,  t ruthful ly account for and pay over said

taxes and that he wi l l fu l ly fai led to do so. A Not ice of Def ic iency dated

0c tober  28 ,  1974 was issued aga ins t  the  pe t i t ioner  in  the  amount  o f  $3 ,314.70 ,

together with the aforesaid Statement of Def ic iency.

4. Pet i t ioner t imely f i led pet i t ions for redeterminat ion of the def ic iencies

or for refunds of personal income tax under Article 22 of the Tax Law for the

years L91L, 1972 atd, L973, as contained in the aforesaid not ices and statements

of def ic iency, on the grounds that ( i )  the statute of l imitat ions precludes a



-3 -
penalty assessment for the period pr ior to August 26, l97I;

af fairs and bank accounts of the Corporat ion were not under

the periods in quest ionl  and ( i i i )  he was never an off icer

( i i )  the f inancial

his control  dur ing

or employee of the

Corporat ion.

5. The Corporat ion was incorporated in the State of New York in or about

October,  1970 and was in the construct ion business, rehabi l i tat ing housing in

conjunct ion with non-prof i t  sponsors who held t i t le to the propert ies and who

obtained Federal  funds (from HUD or FHA) for purposes of rehabi l i tat ion. At

the outset,  Mr. Herman Gi l lman was the Corporat ion's sole off icer (president)

and shareholder,  having invested approximately $175,000.00 to f inance the new

venture. Mr. Gi l lman and his wj- fe were directors of the Corporat ion.

6. From the date of i ts incorporat ion, the Corporat ion maintained a

regular business account in Securi ty Nat ional Bank together with regular and

payrol l  accounts in Nat ional Bank of North America. Unt i l  mid-1971, under

circumstances more ful ly descr ibed infra, Mr. Gi l lman had sole check author-

izat ion and decided which creditors were to be paid. Mr. Gi l lman also signed

New York State Income Tax Bureau monthly returns on behalf of the Corporation

during 1971 with respecl to personal income taxes withheld from the employees

of the Corporat ion.

7. In or about October,  1970, the Corporat ion took over three construct ion

projects in the City and State of New York, which projects were under-f inanced

and in danger of being abandoned as the precedessor contractors fai led. These

pro jec ts  were  known as  ( i )  Good Ne ighbor  (104th  St ree t ) ;  ( i i )  UPACA- I I  (117th

Street);  and ( i i i )  Emanuel (138th Street and 7th Avenue).  These projects

represented the Corporat ion's only source of income during the years in quest ion.
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8. The pet i t ioner owned a 50 percenL interest in two companies (East

Hi l ls Construct ion Corp. and BIue Ribbon Part i t ion Corp.)  which rendered

carpentry sub-contract ing services to the Corporat ion at each of the aforesaid

project s i tes during the years in quest ion.

9. During the summer of 1971, the Corporat ion was unable to cont inue the

projects due to economic factors. At or about this t ime, the pet i t ioner

became an off icer of the Corporat. ion to assist  the Corporat ion with i ts f inances

and, henceforth ( to the end of 1971),  the pet i t ioner 's subcontract ing companies

did not receive payment from the Corporation for work performed at the three

j o b  s i t e s .

10. From mid-1971 to January, 7972, the pet i t ioner had authori ty to sign

payro l l  and  o ther  checks  and,  in  fac t ,  d id  so .  Moreover ,  a f te r  mid-197L,  the

pet i t ioner had responsibi l i ty and authori ty to decide which creditor was going

t o  b e  p a i d .

11,.  When the projects cont inued to experience f inancial  di f f icul t ies, the

Corporat ion vol-untar i ly entered into an arrangement whereby, pursuant to per-

formance and payment bonds, Travelers Indemnity Company (hereinafter t tTravelers"),

in or abouL February, 7972, guaranteed complet ion of the Good Neighbor project

and Agricul tural  Insurance Company (hereinafter i 'Agricu1tural") ,  in or about

August,  1972, guaranteed complet ion of the UPACA and Emanuel projects.

L2. fn February, 1972, an account was opened for the Corporat ion in the

Chase Manhattan Bank as to which Travelers had check authorityl in August,

1972, an account was opened in the name of the Corporat ion in Marine Midland

Bank, as to which Agricul tural  had check authori ty.  The Corporat ionrs other

accounts were cont inued, however,  and there was some act iv i ty in such accounts

during the years in quest ion.
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13. After Travelers and Agricul tural  entered the scene, the pet i t ioner

remained an officer of the Corporation and continued to render carpentry

subcontract ing services ( for which he was compensated) at the var ious job

si tes. However,  the pet i t ioner no longer exercised check authorizat ion and

had no direct deal ings with Travelers or Agricul tural .

14. Mr. Herman Gi l lman cont inued as President of the Corporat ion and i ts

sole shareholder,  being solely responsible for the Corporat ion's deal ing with

representat ives of Travelers and Agricul tural .  At the direct ion of Mr. Gi l lman,

the Corporat ionrs bookkeeper would prepare a weekly requisi t ion or schedule of

checks to be paid which would include amounts to sat isfy claims for payment

(or ,  in  some ins tances ,  f i l ed  l iens)  by  subcont rac tors  and supp l ie rs ,  payro l l ,

taxes and the like. The total sum requisitioned could not exceed the funds

made available by the Federal government and Mr. Gillman had the primary

responsibi l i ty to determine which creditor appeared on the requisi t ion or

payment schedule. Each week, Mr. Gi l lman would present the reguisi t ion or

payment schedule to a representat ive of Travelers and Agricul tural  for approval

so that the banks in question would honor the checks drawn by the Corporation

against the part icular account.

15. Mr. Herman Gi l lman was advised by the Corporat ionrs accountant of the

tax l iabi l i ty for the years in quest ion, yet other creditors were paid whi le

New York State withholding taxes were due and owing. This si tuat ion cont inued,

with the knowledge and acquiescence of Mr. Gi l lman, for the periods that

Travelers and Agricul tural  were in the picture.

16. For the years L972 and 1973, the Corporat ion operated out of the

off ice of East Hi l ls Construct ion Corp.,  a company in which the pet i t ioner had

a f i f ty percent interest but the evidence did not establ ish that the pet i t ioner

knew, or should have known, of the tax l iabi l i ty of  the CorporaLion.
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L7. The Corporat ion ceased i ts operat ions in September of 1973 because the

projects were no longer funded by the Federal government.

18. The Internal Revenue Service has issued an assessment against the

pet i t ioner for his fai lure to col lect and pay over Federal  withholding taxes of

the Corporat ion.

CONCTUSIONS OF TAI,]

A. That the petitioner, David Bakun, knew or should have known that

SoI G. Construct ion Corp. fai led to pay to the Income Tax Bureau the taxes

withheld by i t  for the period June 1, 1971 to and including January, 1972,

which taxes constituted trust funds pursuant to section 675 of the Tax Law.

B. That the pet i t ioner was a person required to col lect,  t ruthful ly

accounL for and pay over the withholding taxes of the employees of SoI G.

Construct ion Corp. for the period June 1, 1971 to and including January, L972,

within the meaning and intent of  subsect ions (g) and (n) of sect ion 685 of the

Tax Law.

C. That the pet i t ioner wi l l fu l ly fai led

for and pay over the taxes withheld by Sol G.

June 1, I97L to and including January, 1972,

subsect ion (g) of sect ion 685 of the Tax Law.

N . Y . 2 d  3 2 ,  3 9 6  N . y . S . 2 d  6 2 3  ( 1 , 9 7 7 ) .

to co1lect,  t ruthful ly account

Construct ion Corp. for the period

within the meaning and intent of

Matter of  Levin v.  GaIIman, 42

D. That if a return of withholding tax for any period ending with or

within a calendar year is filed before April fifteenth of the succeeding

calendar year,  such return shal l  be deemed to be f i led on Apri l  f i f teenth of

such succeeding calendar year pursuant Lo sect ion 6S3(b)(2) of the Tax Law.

Accordingly,  the period of l imitat ion on assessment for the monthly returns

f i led during 1971 did not expire pr ior to the issuance of the Not ice of Def ic iency.



-  t '

E. That the petition of David Bakun is granted to the extent that the

penalty due with respect to the unpaid withholding taxes of SoI G. Construct ion

Corp. for the period February 1, 1972 through December 31, 1973 is cancel led as

against the pet i t ioner;  that the Audit  Divis ion is hereby directed to accordingly

modify the not ices of def ic iency issued on August 26, L974 against the pet i t ioner;

that the Audit  Divis ion is hereby directed to accordi tgly cancel the Not ice of

Def ic iency issued on 0ctober 28, I974 against the pet i t ioner;  and that,  except

as so granted, the pet i t i -on of David Bakun is in al l  other respects denied and,

except as so modif ied, the Not ice of Def ic iency issued on August 26, L974 is

sustained.

DATED: Albany, New York

OcT 0 ? 1981
TATE TAX COMMISSION
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