
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Salvatore Azzaretto
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
L97 4.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of July,  1981, he served the within not ice of Corrected Decision
by certified mail upon Salvatore AzzareLto, the petitioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Salvatore AzzaretLo
43-56 170 Street
Flushing, NY 11358

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the pet i t ioner
said wrapper is last known add

Sworn to before me this
31s t  day  o f  Ju ly ,  1981.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  31 ,  1981

Salvatore AzzaxeLLo
43-56 170 Street
Flushing, NY 11358

Dear Mr. Azzaretto:

Please take not ice of the Corrected Decision of the State Tax Commission
enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 monLhs from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /i (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard B. Sherman
233 Broadway, Suite 976
New York, NY 10007
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SAIVATORE AZZARETTO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl-.e 22
of the Tax Law for the Year 1974.

CORRECTED
DECISION

Peti t ioner,  Salvatore Azzaretto,  43-56 170th Street,  Flushing, New York

11358, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the year 1974 (Fi fe No.

24567).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Comrission, Two l{or ld Trade Center,  New York,

New York ,  on  October  7 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared w i th  R ichard  B.

Sherman, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Al iza

Schwadron,  Esq.  ,  o f  counse l ) .

ISSTTE

t lhether pet i t ioner,  Salvatore Azzaxetto, is subject

sect ion 685(g) of the Tax Law, as a person who r,r i l l fu l ly

truthful ly account for and pay over withholding Laxes.

FINDINGS OF FACT

to a penalty under

fa i led  to  co l lec t ,

L.  Rez Foods, Inc. ( the corporat ion) withheld from i ts employees New York

State personatr" income taxes of $11334.40 during the period May L, 1974 through

December 31, 1974 which was not remit ted to the Department of Taxat ion and

Finance. The corporat ion was a food retai ler conduct ing business under a

franchise and trade name of ttPioneertt Supermarket.
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2. On November 28, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

for $1 1334.40, along with an explanatory statement of def ic iencyr on which a

penalty pursuant to sect ion 685 (g) of the Tax Law was imposed against pet i t ioner

as a person who wi l l fu l ly fai led to col lect,  t ruthful ly account for and pay

over withholding taxes.

3. 0n Apri l  L4, L978, the Audit  Divis ion issued a Not ice of Demand for

Payment  o f  Income Tax  Due ( the  assessment )  fo r  $1 ,1334.40 ,  Subsequent ly ,

pet i t ioner,  Salvatoxe Azzaretto,  paid $fr300.00 of the assessment and requested

a refund. 0n December 18, 1978, a not ice of disal lowance denying pet i t ionerrs

refund claim was issued.

4. Pet i t ioner,  Salvatoxe Azzaretto,  was president of Rez Foods, Inc.,

with approximately f i f ty-percent ownership of i ts stock. Pet i t ioner contended

that his pr imary responsibi l i ty with the corporat ion was operat ing and managing

the meat department,  and that two other corporate off icers had ful l  responsibi l i ty

in the f inancial  and operat ional funct ions of the corporat ion. Pet i t ioner also

contended that he had the authori ty to sign checks, but that he did not recal l

ever exercising such authori ty.

5. Pet i t ioner test i f ied that he was not aware that taxes were not being

paid, or thaL the corporation was experiencing financial difficulties until "a

couple of weeksi l  pr ior to i t  ceasing business operat ions in August 1974.

6. Pet i t ioner did not have or recal l  the contents of documents signed by

him in creat ion of the corporat ion, the purchase of 50 percent of i ts stock, or

the formulat ion of authori ty and responsibi l i ty within the corporate structure.

No documentary evidence was submitted to support  pet i t ionerrs contenLions.

CONCIUSIONS OF IAW

. A. That pet i t ioner,  Salvatore Azzaretto,  was a person as def ined by

secLion 685(n) of the Tax Law, who wi l I ful ly fai led to col lect and pay over
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personal income taxes withhel-d by Rez Foods, Inc.

B. That pet i t ioner,  Salvatore Azzaretto,  is

accordance with the meaning and intent of  sect ion

C. That the pet i t ion of Salvatore Azzaretto

d isa l lowance o f  December  18 ,  1978 is  sus ta ined.

during the

subject to

ees(e)  o f

i s  den ied ,

year  L974.

a penalty in

the Tax Law.

and the not ice of

DATED: Albanv. New York

JUL 31 lsrii
TATE TAX COMMISSION


