
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John R. & Dorothv Atwell

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1 9 6 B .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  October ,  1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon John R. & Dorothy Atwel l ,  Lhe pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lo lvs:

John R. & Dorothy Atwell
Greenvi l le,  NY 12083

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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of a Determinat ion or a Refund of Personal fncome
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AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bertram Gezelter the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid h'rapper addressed as fol lows:

Bertram Gezelter
Bi l ler & Snyder
75 Maiden Lane
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
9 th  day  o f  October ,  1981.



John R. & Dorothy Atwell
Greenvi l le,  NY 12083

Dear  Mr .  &  Mrs .  A twe l l :

Please take not ice of the
herewith.

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1981

Decision of the State Tax Commission enclosed

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the administrat ive level.
Tax law, any proceeding in court to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Bertram Gezelter
Bi l ler & Snyder
75 Maiden lane
Ner* York, NY 10038
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COM}fISSION

In the Matter of the Petition

o f

JOIIN R. ATlIEtt and DOR0TIIY ATI,fBtt

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax law for the Year 1968.

DECISION

Peti t ioners, John R. Atwel l  and Dorothy Atwel l ,  GreeneviJle,  Greene

County, New York, f i led a pet i t ion for redeterminat i-on of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1968

(Fl- le Number 00039).

A forrnal hearing was held before Edward l .  Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two t{or ld Tradb Center,  New York, New

York, on December 7, 1977. The pet i t ioners appeared by Bertram Gezelter of

Bi l ler & snyder,  cPA's. The Audit  Divis ion appeared by peter crot. ty,  Esq.

( A l e x a n d e r  W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether for New York State income tax purposes petitioners may compute a

operat ing loss and a net operat ing loss carryback deduct ion which includes

addit ion and subtract ion modif icat ions required by sect ions 612 and 615 of

Tax Law.

FINDINGS OF FACT

1. Pet i t ioners, John R. Atwel l  and Dorothy Atwel l ,  f i led New York State

income tax resident returns for 7966 through 1970. On said returns petitioners

reported addit ion and subtract ion modif icat ions required by sect ions 6L2 and

615 of the Tax Law.

net

the

the
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2. 0n or about August 17, 1970 pet i t ioners f i led claims for refund of

personal income taxes paid for the years 1966r 1967 and 1968. Said claims were

the result  of  net operat ing loss carryback deduct ions which were based on a

1969 net operat ing loss. The Audit  Divis ion authorized refunds to be issued

for these years. These refunds are not in dispute. 0n or about Novenber 16,

1971 pet i t ioners f i led a claim for refund for the balance of the personal

income tax paid for 1968. This claim was al lowed t .o the extent of $1,159,24

and disal lowed to the extent of $2,003.71 by an Audit  Divis ion let ter dated

March 27, 1972. On June 26, 1972 the Audit  Divis ion sent to pet i t ioners a

Notice of Disal lowance based on the aforesaid let ter.

3.  During 1969 and 197A, John R. Atwe1l was a member of the partnership

of Gregory & Sons of 40 WalI  Street,  New York City.  That partnership sustained

substant ial  losses in those years and these losses were ref lected in the

distr ibut ive share reported on pet i t ioners'  personal income tax returns.

4. Pet i t ioners computed net operat ing losses for tax years 1969 and 1970.

The carryback of the 1969 net operat ing loss to 79651 1967 and 1968 is not at

issue. For 1970 pet i t ioners computed, for Federal  income tax purposes a net

opera t ing  loss  o f  $139,088.00 .  Sa id  loss  was computed w i th  the  mod i f i ca t ions

specif ied in sect ion 172(d) of the Internal Revenue Code. Pet i t ioners carr ied

back the 1970 net operat ing loss to 1968 and they f i led a claim for refund with

the Internal Revenue Service. After the deduction of the 1969 net operating

loss ,  pe t i t ioners 'Federa l  ad jus t .ed  gross  income fo r  1968 was $31r002.75  and

their  taxable income was $8,280.30. Accordingly,  the 1970 net operat ing loss

carryback to 1968 was not ful ly absorbed and the balance of the 1970 loss was

carr ied over to 1971. The computat ion of the 1968 Federal  net operat ing loss

carryback deduct ion is not in dispute.
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5. For New York State income tax purposes pet i t ioners courputed for 1970 a

net operat ing loss of $155r774.OA. Said loss was computed in the same manner

as the Federal  net operat ing loss except the modif icat ions required by sect ions

6L2 and 615 of the Tax Law were included in the computation. They carried back

the 1970 net operat ing loss to 1.968 and they f i led a claim for refund (see

Finding of Fact "2",  supra) .  After the deduct ion of the 1959 net operat ing

Ioss, pet i t ionersf total  New York income was $40,566.92 and their  taxable

income was $33r056.78, since pet i t ioners had reported modif icat ions required by

sect ions 612 and 615 of the Tax Law. The 1968 net operat ing loss carryback

deduct ion al lowed as the result  of  the 1970 net operat ig loss was l imited by

the Audit  Divis iort  to $81280.30, since this was the amount al lowed by the

Internal Revenue Service.

6. Pet i t ioners contended that a di f ferent net operat ing loss computat ion

should be made for New York income tax purposes, since they were required to

feport  the addit ion and subtract ion modif icat ions of sect ion 612 and 615 of the

Tax Law. They argued that the Audit Division had no authority to limit the net

operating loss to the amount allowed by the Internal Revenue Service.

CONCTUSIONS OF tAI{

A. That the computat ion of a net operat ing loss is not conLrol led by the

amount of loss shown on the New York State incone tax return of the loss year.

In the absence of any provisions in the Tax Law for a computation of a net

operating loss, the provisions of the Internal Revenue Code control the computation

of any net operat ing loss. Sect ion L72 of the Internal Revenue Code provides

for the computat ion of a net operat ing loss and a net operat ing loss carryback

deduct ion. Said sect ion does not provide for the modif icat ions required by

sect ions 612 and 615 of the Tax Law. Therefore, pet i t ioners cannot determine a
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net operat ing loss or claim a deduct ion for such loss in a manner di f ferent

fron that provided in sect ion 172 of the Internal Revenue Code. (See Matter

o f  S h e i l s  e t  a l .  v .  S t a t e  T a x  C o r n m i s s i o n r  5 2  N . Y . 2 d  9 5 4 ,  r e v ' g  7 2  A . D . 2 d  8 9 6 ) .

B. That the interpretation of a statute by the agency charged with the

statute's enforcement is ent i t led to great weight (Matter of  Howard V. I^I lman,

28  N.Y.2d  434,  322 N.Y.S.Zd 683) .  Tax  deduct ions  and exempt ions  depend upon

clear statutory provisions and the burden is upon the taxpayer to establ ish a

r igh t  to  them (Mat te r  o f  Grace v .  S ta te  Tax  Commiss ion ,  37  N.Y.2d  193,371

N.Y.S.2d  715) .  Pet i t ioners  have no t  shown upon a  c lear  s ta tu to ry  p rov is ion

that.  they are ent i t led to a net operat ing loss deduct ion greaLer than that

al lowed by the Audit  Divis ion. (Fet i t ion of James H. She_i ls and Hargaret L.

Sh ie ls ,  supra ;  Pet i t ion  o f  Dav id  Berg ,  S ta te  Tax  Commiss ion ,  Apr i l  17 ,  1981) .

C. That the petition of John R. Atwell and Dorothy Atwell is denied and

the Notice of Disal lowance dated June 26. 1972 is sustained.

DATED: Albany, New York

0cT 0 I 1981
TE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMM]SSION

In  the Mat ter  of  the pet i t ion

o f
John R.  & Dorothv Atwel l

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1 9 6 8 .

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27t- } r  day of  November,  1981.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon John R. & Dorothy Atwel l ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

John R. & Dorothy Atwel l
80 Weaver Dr.  / /3
Massapequa,  NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John R. & Dorothy Atwel l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7968.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27th day of  November,  1981.

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon John R.  & Dorothy Atwel} ,  the pet i t ioner  in  the wi th in
proceedinS,  bY enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrappe r  add ressed  as  f o l l ows :

John R. & Dorothy Atwel l
80 l,,leaver Dr. {f3
Massapequa,  NY 11758

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF MAILING

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the last  known address
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