
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Martin & Linda Anopolsky

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and.Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
certified mail upon Hartin & linda Anopolsky, the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Martin & linda
50 Sh ie ld  Dr .
Woodc l i f f  Lake,

Anopolsky

NJ A767s

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Svrorn to before me this
30 th  day  o f  October ,  1981.

sa id  addressee the pet i t ioner
d wrapper the Ia

that the
forth on



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

Martin & Linda Anopolsky
50 Sh ie ld  Dr .
Woodcl i f f  lake, NJ 07675

Dear  Mr .  &  Mrs .  Anopo lsky :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse deci-sion by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
A1bany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COHMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NBI'I YORK

STATE TAX COMMISSION

In ' the Matter of the Pet i t ion

o f

MARTIN AN0POISKY and LINDA ANOP0LSKY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1975 .

DECISION

Peti t ioners, Mart in Anopolsky and Linda Anopolsky, 50 Shield Drive,

hloodcl i f f  lake, New Jersey 07675, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for the year 1975 (Fi le } [o.  23066).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer '

at  the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on January 8, 1981 at 9:15 A.M. Pet i t ioner Mart in Anopolsky appeared

pro fe.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Frank Levit t '

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  I lhether pet i t ioner,  Mart in Anopolsky, a nonresident of New York State

at the close of taxable year 1975, may al locate his distr ibut ive share of

partnership income from Joel Popkin & Co.,  where said partnership does not

a I Ioca te .

I I .  Whether pet i t ioners are properly ent i t led to clain a loss fron worthless

securi t ies on their  nonresident return.

III. Whether petitioners, who changed their status during the year from

residents to nonresidents, are required to pay an income tax which is greater

than that which would be due had no change of residence occurred.
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FINDINGS OF FACT

1. Pet i t ioners, Mart in Anopolsky and Linda Anopolsky, t imely f i led a

joint New York State Income Tax Resident Return for the period January 1,

through July 31, 1975. For the period August 1, through December 31, 1975 they

f i led a joint  nonresident return. Said returns were f i led in conjunct ion with

a Schedule for Change of Resident Status whereon petitioner Martin Anopolsky

prorated his distr ibut ive shares of partnership income to both his resident and

nonresidenL returns. Further,  pet i t ioner then al located his prorated nonresident

port ion of distr ibut ive shares to sources within and without New York State.

Such al locat ion yielded 72,46 percent of the prorated nonresident port ion to

New York State.

2. 0n June 27, 7977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein i t  recomputed their  tax l iabi l i ty by including

the ful l  d istr ibut ive share from Joel Popkin & Co. on pet i t ionersr nonresident

return since the partnership was on a calendar year basis.  Further,  no al locat ion

of such distr ibut ive share was al lowed since the partnership did not al locate.

The Audit  Divis ion also disal lowed a partnership loss of $1 ,047.00 derived from

P.A.T .  Assoc ia tes .  Add i t iona l l y ,  a  ne t  long- te rm cap i ta l  loss  f rom wor th less

securi t ies was disal lowed from pet i t ionersr resident return on the basis that

t 'Federal  Law requires that the loss from worthless stock be determined as of

the last day of the calendar year."  Accordingly,  a Not ice of Def ic iency was

issued against pet. i t ioners on July 31, I978 assert ing addit ional personal

i n c o m e  t a x  o f  $ 1 , 2 5 0 . 6 7 ,  p l u s  i . n t e r e s t  o f  $ 2 4 3 . 7 8 ,  f o r  a  t o t a l  d u e  o f  $ I 1 4 9 4 . 4 5 .

3. Pet i t ioner contended that the decision as to whether or not he may

al locate his dist .r ibut ive share fron Joel Popkin & Co. cannot be based upon

whether said partnership al located, since i t  was an account ing partnership
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which did not c laim an al locat ion as i t  was exempt from the imposit ion of

unincorporated business tax.

4. Al though pet i t . ioner contended that an off ice si tuated in his personal

residence was a bona f ide off ice of the partnership, he fai led to submit any

documentat ion to support  such claim.

5. Pet i t ioners did not introduce any documentary evidence or offer

test imony regarding the disal lowance of the partnership loss of $1 1047.00

derived from P.A.T. Associates or the disal lowance of a net long-term capital

loss  f rom wor th less  secur i t ies .

CONCTUSIONS OF TAW

A. That 20 NYCRR 148.6 provides:

"where a member of a partnership changes his status from resident to
nonres ident . . . ,  h is  d is t . r ibu t ive  share  o f  par tnersh ip  income. . .sha l l
be included in the computation of his taxable income for the portion
of the taxable year in which or with which the taxable year of the
partnership ends, and treatment of his distr ibut ive share for New
York income tax purposes shal l  be deternined by his status as a
resident or nonresident at such time. Such distributive share of
partnership income.. . is not prorated between the separate resident
and nonresident returns. .  .  t '

B. That pursuant to sect ion 637(b)(2) of the Tax Law, a nonresident

partner may not al locate ' fas income or gain from sources ouLside New York, a

greater proport ion of his distr ibut ive share of partnership income or gain than

the rat io of partnership income or gain from sources outside New York to

partnership income or gain from al l  sources".  Such income is al located to New

York sources on the same basis as the f i rm uses to al locate the distr ibut ive

share of each partner (see Matter of Thomas M. Debevoise et aI .  v.  State Tax

Commiss ion ,  52  A.D.2d,  LA23,  383 N.Y.S,2d  698) .  Accord ing ly ,  pe t i t ioner  Mar t in

Anopolsky is not properly ent i t led to al locate any port ion of his distr ibut ive

share of income from Joel Popkin & Co. to sources outside New York State.
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C. That pet i t ioners have fai led to sustain the burden of proof pursuant

to sect ion 689 (e) of the Tax Law regarding both the partnership loss derived

f rom P.A.T .  Assoc ia tes  and the  long ' te rm cap i ta l  loss  f rom wor th less  secur i t ies .

D. That in accordance with the meaning and intent of  sect ion 654 of the

Tax Law and 20 NYCRR 148, the tax payable when a change of residence occurs

during the year is not limited to that which would be payable had such individual

remained a resident for the ent ire year.

E. That the petition of Martin Anopolsky and Linda Anopolsky is denied

and the Not ice of Def ic iency dated July 31, 1978 is sustained, together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

0 0T tt ii 1381
STAE TAX COMMISSION


