
STATE OF NEW YORK
STATB TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

AIan A1per

AFFIDAVIT OF MAILING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1976.

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

20th day of  February,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Alan Alper ,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

ALan Alper
15 -54  208 th  s t .
Bayside,  Ny 11367

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

20 th  day  o f  Feb rua ry ,  1981 .

proper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

February 20, 1981

Alan Alper
15-54 208rh  Sr .
Bays ide ,  NY 11367

Dear  Mr .  A lper :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have norrr exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-6?40

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STA1E OF NEl{ YORK

STATE TAX COIqI{ISSION

In the l4atter of the Petition

of

AU\N AI;PruT

for Redeterrnination of a Deficienqg or
for Refr:nd of Personal Inccrne Tax urder
Article 22 of the Tax Law for the Year
L976 .

DrcISION

Petitioner, AJ-an A1per, 15-54 208th Street, Bayside, Ner,v York LI367,

f1led a petition for redetermination of a deficienry or for refi,rd of pensonal

j-ncone ta< urder Article 22 of the Tax Iaw for tlre year 1976 (File lb. 23933) .

A fonrnl hearing was held before C,asper S. Fasu1lo, Hearing Officer, at

the offices of ttre State Tax Connr-ission, T\rso trbrld Tyade Center, Nevr York,

New York, on July 29t I9B0 at l-0:45 A.M. Petitioner appeared pro se. Ttre

Ardit Division appeared by Ratph J. Vecchio, Esq. (Aliza Schvadron, Esq., of

counsel).
ISST]E

WhetLrer petitioner was a person required to collect, truttrfully accorrnt

for ard pay over the wittrl:olding taces due from Software Unljmited, Inc. for

the year L976.

FIIIDINCS OF FACT

I. In L976, petitionen was vice-president of ard a 50 percent sharetrolder

in Software UnUmited, Inc. ("Softwar€"), d data processing bureau.

2. Throughout ttre year 1976, the Audit Division received from Software,

Forms IT-2101 (Personal Inccrne Tax Withrtreld) for the period Janr:ar1z L, l-976

through Decernber 3L, L976. Alttrough thre sum of $61405.80 was withheld, no

palznent was rsritted with the returns.
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3. Or July 3L, L9'78, a ldotice of Deficierrq,'ard a Statenent of Deficienqg

were issued against petitioner asserting a penalty equal to ttre anor:nt of tlre

unpaid ldew York State withrkrolding ta< due frcrn Software for tJre peniod Januarry I,

1976 through Decenber 3L, 1976.

4. Petitj-onen does not derry that tLre ta<es wittrLreld were not rernitted

to New York State ard a&nits his liability therefor.

5. O: Febnuarlz 6, L976, ard periodically prior ttereto, Anrerican Barrk

ard TYust Contpany ("American'r), one of Softr,vare's clients, advanced suns of

nDney to Software against advance billings so as to ernble Software to rreet

its net payroll ard ottrer operating expenses.

6. Petj-tioner mnterds tlnt such advances by Anerican for Software's

net payroll caused Arnerican to becqne liable for Software's withholding tac

liability for the year 1976. In suptrrcrt of th-is oontention, petitionen cited

section 3505 of tLre Internal Revenue @de ard "a verlz sjrnilar law in ttre

New York State Ta< Law structure", apparently section 678(b) of tLre Tax law.

7. An assessnent of approximately $13,000.00 for w"ittrtrolding ta<es due

the Internal Revenue Service is being paid by petitioner in rncnttrly install-

rnents of $50.00 each.

CONCLUSIO}ilS OF IAId

A. Ihat petitioner, .Llan Alper, was a person required to collect,

truthfully account for and pay over withlrolding tares due frqn Software within

the meaning of subsections (n) arrl (g) of section 685 of ttre Ta:< Iaw, ard tlrat

he willful1y failed to do so. Therefone, he is liable for ttre penalty irposed

urder sulcsection (g) of section 685 of ttre Tax Law.
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B. rtrat section G7g(b) of the Tax raw provides as foll_ovys:

" (b) F\:nds supplied to enployer b1' ttrird par.Eles.--
If a lender, surety or otlrer person supplies furds
to or for ttre account of an enployer for ttre specific
purpose of paying wages of tLre enployees of such
enployer, witlr actr:al notice or knouiledge that such
enployer does not interd to or will not be able to
nnke timely palzment or deposit of ttre anrrunts of ta<
required by this article to be deducted arrl withtreld
by such enployer from such wages, such lender, sureez
or other person shall be tiable for tLre anpurt of
the taxes (togetLrer with interest) wtrich are not paid
oven to ttre tax ccnmissj-on by such erployer with
respect to suclr wages. Hov,ever, the 1iability of such
Ierr1er, sr:rety or otlrer person shall be tirn:ited to an
anrrunt equal to twenty-five percent of tlre annunt so
supplied to or for ttre account of such enployer for
such purpose.,'

(Section 3505(b) of ttre Internat Revenue @de is sirnilar.)

C- that ttre penalty irrposed r:rder section 685 (g) of ttre Tax Lar^r is

irdependent of ttre liability of ttrird parties r.rnder section 678 (b) of the Ta<

Iaw or section 3505 (b) of the Internal Revenu.e Code. Assun-ing that American

was liable under secLion 678(b) or j-ts Fderal G)unterpart, petitioner is not

tlereby relieved frcm his own liability for the penalty inposed against him

urden section 085 (g) of tlre Ta< Law.

D. Th,at tlre petition of Alarr Alper is denied ard. tkre ldctice of Deficienqy

dated ard issued July 31, 1979 is sustained.

DATED: Albany, New york

FEB 2 0 te81



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Alan Alper
15-54 208rh  St .
Bayside, NY 71367

Dear  Mr .  A lper :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with thj .s decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau'  s  Representat ive
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STSIIS OF NEW YORK

sTAfits !N( CCS4.{ISSrSI

In tlp lbtter of the Petition

of

AIAN AI.PM.

for Rdeternulnation of a Deficierqr or
for nefurd of kreonl Insrc Tarc urder
Article 22 af. tte Tax Lap for the Year
L976.

DrcISICE{

Petitioner, Alan Alper, 15-54 208$r Street, BaysideT l{en York 11,367'

filed a peti.tion for redetennfun'tion of a deficiency or for refirnd of pereonal

lrmre ta:< urder Article 22 of ttte tbr( Law for the year 1976 (File lib, 23933).

A fornsl tnarirry was teld befqe Gasper S. Fbstrllor Hearing officen, at

the offies of $re State fax &missior, 1\ro l{crld kade Center, !{ert Yorkt

l\lar York, on July 29, 1980 at 10:45 A.lt. ktjtiorer apgeared trEo se. Xhe

Alrdit pivision appeared by Ralph ,I. Veehiol Fsq. 61iza Sctnradml Esg.l of

cornsel).
rssuE

Whet.}er petitimen was a persn requjred to ollect,, tnrthftrlly aomnt

fc ard pay o\r€0r the withttoHfrq ta:les dr:e fercm softmre Unlirntted, Inc. fcr

tte year L9'16.

rII0IlG6 tr'r'ecr

1. In 1976r petitiorer was vicerpresident of ard a 50 percent straretold€r

in Softrrnre ttntimited, Inc. ("Sof,tware'), I data procnsslrg hrreau.

2. ttrrorgtnrt tte year L976, ttrc Ardit Divleion reeived fror Softmre,

Ftonrs II'-2L01 (Ferwnal lrqrc nax Withheld) for the pentod Jarnrary 1, 1976

tlrarytt Derynber 3L, L976. Afttrorryh tlre snr of $61405.80 was witlrteld, rn

payrent r*as rendtted wt$r tte retxrrns.
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3. on July 3L, L978, a titrtice of Deficierrlz

were issued against petitions asserlirry a penalty

a Statenrent of Deficiercy

to tlre aocunt of the

unpaid lbw York State withtnlding tar< due frcnr Softrrare for tle period Jarruary I'

1976 tirangh Decernlcer 31, 1976.

4. Petltionen does not derry tlrat tle t :(es witl'rheld r€re rnt rsnltted

to Ner^r York $tate ard a&nits his liability therefor.

5. On FebruaQt 6t L976, ard periodically prior t}ereto, Arerican Bank

ard $rust Corrpany ("Arerican"). ore of Softwarets clierrls, advanced sung of

ttbney to Sofb,\rare against advance biUirgs so as to enable Softr,rare to fieet

its net, papoll ard ottrer operatirry elipenses.

6. Petitioner onterds that zuch advances by Arenioan for Softmrers

net paln:oll causd. Anerican to besre liable for Softrpare's withblding ta:c

Liability fc tlrc year 1976. In snpport of tftis onterrtionr petiLionen cited

section 3505 of ttre Interlnl Mrcnue Code arrl "a verlr similar 1*r in the

l$e*vYork State Tax Law strircture", atr4>arently sesbion 678(b) of tte Sax Lat,t.

7. An assessrent of approxiruately $131000.00 for withtoldirg ta:<es due

the Interrlal Reverrue Serrrice is being paid by petitiors in nonthly install-

nents of $50.00 each.

c0{cru5Io}6 0F rAvr

A. That. petitioner, .Llan Alper, rdns a person reguired to mLlect'

tnrthfirlty ac@unt fon ard, pay over raitlrtolding ta:@s drn firstr Sofbpare w:i-ttrin

tfe reaninq of subgectjons (n) ard (g) of seclion 685 of the Ta:< Lav, ard that

he wlltfully failed to do so. Itrenefee, he is liable for the penalty jx@osed

urder subercti.on (g) of ssLion 685 of ttre Ta,r< Iaw.
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B. fhat sestion 678(b) of tlre Ib:< Iaw provides as follchls:

;fl.ffiH:*T,ffiKy#"ffiffi'-
to on for the acocnlnt of an apkager fc tlre specific
Fx:rpose of payirg $rages of the srplolees of strch
erryloyer, wittt actr.ral rptie on krniledge that strch
enplqpr does rpt lnterd to G rrill rnt be able b
nake tftnely payrerrt or deposit of tlp etnmts of tax
required by tJris article to be deducted ard withbfd
by stlctt erplcyen fircsr suctr !{agies, such terder, surety
or ot}rer person shall be Liable for the annrnt of
the taxes (togettler w:lth tnterest) rdtrictr arre rot paid
over to t}le tax snnission by such enplqpn wittr
respect, to suctr wages. lbrfiver, the liabillty of nrch
lerder, surety or other person stlall be llmited to an
ansrnt, equal to tvrenty-flve peroent of ttre arount so
sqplied to c for tlre aoffi.rnt of sucfi enpJoyer for
such prr1nse."

(SecLion 3505(b) of the InternaL Revenue @de is sirnilar.)

C. rhat ttle pertalty ftrpos€d urder section 685(9) of tle rh:. Ia ig

irdependent, of tte liability of thlrd parties unler sectslon 678(b) of tle rh:<

Iaw or section 3505(b) of tne Internal, hrenue Oode. essrrninq that enerican

was llable urder s€cLion 67S(b) or its federal @urtt€ryart, petitiornr is not

tlereby relierrd frqn his orsr liability for ttre penalty fneosea against Nrn

uder section 685(9) of tlre Tax Lsn.

D. that tte petition of Alan Alper is denled ard t]E lbaice of Oeflciency

dated, ard issued iRrly 3I, 19?B is

DffIED: Albarry, Alerv York

FEB 2 O I9BI
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