
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Richard A. & Irene S. Adrian

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 6 7 .

AFFIDAVIT OF I'IAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 9th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Richard A. & Irene S. Adrian, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Richard A. & Irene S. Adrian
2 0 1  E a s t  7 9 t h  S t .
New York, NY 10021

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
9 th  day  o f  October ,  1981.



STATE OF NB!il YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard A. & Irene S. Adrian

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 6 7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of October,  L981, he served the within not ice of Decision by
cert i f ied mai l  upon Bertram Gezelter the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bertram Gezelter
Bi l ler & Snyder
75 Maiden Lane
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  9 ,  1871

Richard A. & Irene S. Adrian
201 East  79 th  S t .
New York, NY 10021

Dear  Mr .  &  Mrs .  Adr ian :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Lar.r ,  any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 7B of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone li (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc:  Pet i t ioner 's  Representa t ive
Bertram Gezelter
Bi l ler & Snyder
75 Maiden lane
New York, NY 10038
Taxing Bureau' s Representat ive



STATE 0F NEI,I YORK

STATE TAX COMI"IISSION

In the Matter of the Pet i t ion

o f

RICHARD A. ADRIAN and IREM S. ADRIAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year 1967.

DECISION

Pet i t ioners ,  R ichard  A.  Adr ian  and I rene S.  Adr ianr  20 l  Eas t  79 th  S t ree t ,

New York, New York 10021, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of Lhe Tax Law for the

year  1967 (F i le  No.  01006) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on December 7, L977. The pet. i t ioners appeared by Bertram Gezelter of

Bi l ler & Snyder,  CPA's. The Audit  Divis ion appeared by PeLer Crotty,  Esq.

(A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUE

Whether for New York State income tax purposes petitioners may compute a

net operat ing loss and a net operat ing loss carryback deduct ion which includes

the addit ion and subtract ion modif icat ions required by sect ions 612 and 615 of

the Tax Law.

FINDINGS OF FACT

1.  Pet i t ioners ,  R ichard  A.

State income tax resident returns

reported addit ion and subtract ion

615 of the Tax Law.

Adrian and Irene S. Adrian, f i led New York

for L967 and 1970. On said returns pet i t ioners

nodif icat ions required by sect ions 612 and
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2 .  0n  March  15 ,  1971 pe t iL ioners  f i led  a  c la im fo r  re fund o f  persona l

income tax paid for the year 1967. An amended claim increasing the amount of

refund claimed was f i led on May 21, 1971. This claim r^ras al lowed to the extent

of $3,992.30 and disal lowed to the extent of $2,548.80 by an Audit  Divis ion

letter dated September 16, 1971. 0n November 29, 1971 the Audit  Divis ion sent

to pet i t ioners a Not ice of Disal lowance based on the aforementioned let ter.

3.  Pet i t ioner Richard A. Adrian, in 1970, was a general  partner of Shaw &

Adrian, at  40 t t la l l  Street in New York City,  a f i rm which acted as designated

special ist  in certain securi t ies l isted on the New York Stock Exchange. Shaw &

Adrian sustained a substant ial  loss in 1970 and Hr. Adrian reported his distr i -

butive share of that loss on petitionersr Federal and New York income tax

returns.

4. For 1970 pet i t ioners computed for Federal  income tax purposes a net

operat ing loss of $38,625.00. Said loss was computed with the rnodif icat ions

specif ied in sect ion 172(d) of the fnternal Revenue Code. Based on an addit ional

bus iness  loss  o f  $1r298.00 ,  the  ne t  opera t ing  loss  was increased to  $39r923.00 .

Pet i t ioners carr ied back the 1970 net operat ing loss Lo 7967 and they f i led

claims for refund with the Internal Revenue Service. Since petitionersr

Federal  adjusted gross income for 7967 was $107,735.00 and their  taxable income

was $84r745.00, the net operat ing loss carryback deduct ion was fuI ly absorbed.

The computat ion of the 1967 Federal  net operat ing loss carryback deduct ion is

not in dispute.

5. For New York State income tax purposes pet i t ioners computed for 1970 a

net operat ing loss of $641113.00. Said loss was computed in the same manner as

the Federal  net operat ing loss except the modif icat ions required by sect ions

612 and,615 of the Tax Law were included in the conputat ion. They carr ied back
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the 1970 net operat ing loss to 1967 and they f i led claims for refunds, (see

Finding of Fact "2",  supra) .  For 1957 pet i t ionersr total  New York income was

$1L7,453.00  and the i r  taxab le  income was $105,8 I2 .00  because o f  the  mod i f i ca t ions

required by sect ions 612 and 615 of the Tax Law. The Audit  Divis ion l imited

the 1967 net operat ing loss deduct ion to $39 ,923.00, since this was the amount

allowed by the Internal Revenue Service.

6. Pet i t ioners contended that a di f ferent net operat ing loss computat ion

should be made for New York income tax purposes, since they were required to

report  the addit ion and subtract ion modif icat ions of sect ion, 6L2 and 615 of the

Tax law. They argued that the Audit Division had no authority to limit the net

operating loss deduction to the amount allowed by the Internal Revenue Service.

CONCTUSIONS OF tAId

A. That the computat ion of a neL operat ing loss is not control led by the

amount of loss shown on the New York St.ate income tax return of the loss year.

In the absence of any provisions in the Tax Law for a computation of a net

operat ing Ioss, the provisions of the Internal Revenue Code control  the computat ion

of any net operat ing loss. Sect ion L72 of the Internal Revenue Code provides

for the computat ion of a net operat ing loss, and a net operat ing loss carryback

deduct ion. Said sect ion does not provide for the modif icat ions required by

sect ions 612 and,615 of the Tax Law. Therefore, pet i t ioners cannot determine a

net operat ing loss or claim a deduct ion for such loss in a manner di f ferent

from that provided in sect ion 172 of the Internal Revenue Code. (See Matter

o f  She i l s  e t .  a l .  v .  $ ta te  Tax  Coqmiss ion ,  52  N .Y .2d  954 ,  rev 'g  72  A .D .2d  896 . )

B. That. the interpretation of a statute by the agency charged with the

statute's enforcement is ent i t led to great weight (Matter of  Howard V. tr lyman,

28 N.Y.2d  434,322 N.Y.S.2d  683) .  Tax  deduct ions  and exempt ions  depend upon
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clear statutory Brovisions and the burden is upon the taxpayer to establish a

right to them (Matter of Grace v. State Tax Commission, 37 N.Y.2d 193, 371

N.Y.S. 715).  Pet i t ioners have not shown upon a clear statutory provision that

they are ent i t let l  to a nel operat ing loss deduct ion greater then that al lowed

by the Audit  Divis ion. (Pet i t ion of James H. Shei ls and Margaret L.  Shei ls,

supra ;  Pet i t ion  o f  Dey id  Berg ,  S ta te  Tax  Commiss ion ,  Apr i l  17 ,  1981) .

C. That the pet i t ion of Richard A. Adrian and Irene S. Adrian is denied

and the Not ice of Disal lowance dated November 29, 1971 is sustained.

DATED: -Albany, New York

OcT 0I 1981
ATE TAX COMMISSION



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

October  9 ,  1871

Richard A. &
201 East  79 th
New York, NY

I rene S.  Adr ian
sr.
10021

Dear  Mr .  &  Mrs .  Adr ian :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, r'ithin 4 months from the
date  o f  th is  no t ice .

Inguir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Fi-nance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Bertram Gezelter
BiI Ier & Snyder
75 Maiden lane
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD A. ADRIAI,I and IREM S. ADRIAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year 1967.

DECISION

Pet i t ioners ,  R ichard  A.  Adr ian  and f rene S.  Adr ian ,  201 East  79 th  S t ree t ,

New York, New York 10021, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax law for the

year  1967 (F i le  No.  01006) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the offices of the State Tax Commissi-on, Two l,rTorld Trade Center, New York, New

York, on December 7, 1977. The pet i t ioners appeared by Bertram Gezelter of

Bi l ler & Snyder,  CPA's. The Audit  Divis ion appeared by Peter Crotty,  Esq.

(A lexander  Weiss ,  Esq.  ,  o f  counse l ) .

ISSI]E

Whether for New York State income tax purposes petitioners may compute a

net operat ing loss and a net operat ing loss carryback deduct ion which includes

the addit ion and subtract ion modif icat ions required by sect ions 612 and 615 of

the Tax Lar+.

FINDINGS OF FACT

1. Pet i t ioners, Richard A. Adrian and Irene S. Adrian, f i led New York

State income tax resident returns for 1967 and 1970. 0n said reLurns pet i t ioners

reported addit ion and subtract ion modif icat ions required by secLions 612 and

615 of the Tax Law.
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2. 0n March 1.5, 1971 pet i t ioners f i led a claim for refund of personal

income tax paid for the year 1967. An amended claim increasing the amount of

refund claimed was f i led on May 21, 197I.  This claim was al lowed to the extent

o f  $3 ,992.30  and d isa l lowed to  the  ex ten t  o f  $2 ,548.80  by  an  Aud i t  D l -v is ion

let. ter dated September 16, t977. 0n Novembex 29, 7971 the Audit  Divis ion sent

to pet i t ioners a Not ice of Disal lowance based on the aforementioned let ter.

3,  Pet i t ioner Richard A. Adrian, in 1970, I4/as a general  partner of Shaw &

Adrian, at  40 Wal l  Street in New York City,  a f i rm which acted as designated

special ist  in certain securi t ies l isted on the New York Stock Exchange. Shaw &

Adrian sustained a substant ial  loss in 1970 and Mr. Adrian reported his distr i -

but ive share of that loss on pet i t ioners'  Federal  and New York income tax

returns.

4. For 1970 pet i t ioners computed for Federal  income tax purposes a net

opera t ing  loss  o f  $38r625.00 .  Sa id  loss  was computed w i th  the  mod i f i ca t ions

specif ied in sect ion 172(d) of the Internal Revenue Code. Based on an addit ional

b u s i n e s s  l o s s  o f  $ 1 1 2 9 8 . 0 0 ,  t h e  n e t  o p e r a t i n g  l o s s  w a s  i n c r e a s e d  t o  $ 3 9 1 9 2 3 . 0 0 .

Pet i t ioners carr ied back the 1970 net operat ing loss to 1967 and they f i led

claims for refund with the Internal Revenue Service. Since pet i- t ionersr

Federa l  ad jus ted  gross  income fo r  1967 was $107,735.00  and the i r  taxab le  income

was $84r745.00, the net operat ing loss carryback deduct ion was ful ly absorbed.

The computat ion of the 1967 Federal  net operat ing loss carryback deduct ion is

not in dispute.

5. For New York State incone tax purposes pet i t ioners computed for 1970 a

net  opera t ing  loss  o f  $641113.00 .  Sa id  loss  was computed in  the  same manner  as

the Federal  net operat ing loss excdpt the rnodif icat ions required by sect ions

612 an'd 615 of the Tax Law were included in the computation. They carried back
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the 1970 net operat ing loss to L967 and they f i led claims for refunds, (see

Finding of Fact "2",  supra).  For 1967 pet i t ionerst total  New York income was

$117,453.00  and the i r  taxab le  income was $105r8L2.00  because o f  the  mod i f i ca t ions

required by sect ions 612 and 615 of the Tax Law. The Audit  Divis ion l imited

the L967 net operat ing loss deduct ion to $39,923,00, since this was the amount

al lowed by the Internal Revenue Service.

6. Pet i t ioners contended that a di f ferent net operat ing loss computat ion

should be made for New York income tax purposes, since they were required to

report  the addit ion and subtract ion modif icat ions of sect ion 672 and 615 of the

Tax law. They argued that the Audit Division had no authority to limit the net

operating loss deduction to the amount allowed by the Internal Revenue Service.

CONCTUSIONS OF IAW

A. That the cornputat ion of a net operat ing loss is not control led by the

amount of loss shown on the New York State income tax return of the loss year.

In the absence of any provisions in the Tax Law for a computation of a net

operating loss, the provisions of the Internal Revenue Code control the computation

of any net operat ing loss. Sect ion I72 of the Internal Revenue Code provides

for the computat ion of a net operat ing loss, and a net operat ing loss carryback

deduct ion. Said sect ion does not provide for the modif icat ions required by

sect ions 612 and 615 of the Tax Law. Therefore, pet i t ioners cannot detennine a

net operat ing loss or claim a deduct ion for such loss in a manner di f ferent

from that provided in section 172 of the Internal Revenue Code. (See Matter

o f  S h e i l s  e t .  a l .  v .  S t a t e  T a x  C o m r n i s s i o n ,  5 2  N . Y . 2 d  9 5 4 ,  r e v ' g  7 2  A . D . 2 d  8 9 6 . )

B. That the interpretation of a statute by the agency charged with the

statute's enforcement is ent i t led to great weight (Matter of  Howard V. Wynan,

28  N.Y.2d  434,  322 N.Y.S.2d  683) .  Tax  deduct ions  and exempt ions  depend upon
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clear statutory provisions and the burden is upon the taxpayer to establish a

r ight to them (Matter of Grace v. State Tax Conunission, 37 N.Y.2d 193, 371

N.Y.S. 715).  Pet i t ioners have not shown upon a clear statutory provision that

they are entitled to a net operating loss deduction greater then that allowed

by the Audit  Divis ion. (Pet i t ign of,  James H. Shei ls and Margaret L.  Shei ls,

supra ;  Pet i t ion  o f  Dav id  Berg ,  S ta te  Tax  Commiss i_on,  Apr i l  17 ,  1981) .

C. That the pet i t ion of Richard A. Adrian and Irene S. Adrian is denied

and the Not ice of Disal lowance dated November 29. 1971 is sustained.

DATED: Albany, New York

ocT 0I 1981
TAX COMMISSION
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