
STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion
o f

Benjamin Abrams

AT'FIDAVIT OF MAIIING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 0  &  1 9 7 1

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Benjamin Abrams, the pet i t ioner in the within proceeding, by
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Benjamin Abrams
252-30 Brattle Ave.
Little Neck, NY 11362

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  June,  1981.

says that the said
set forth on said

addressee is the pet i t ioner
wrapper, is the last knos/n address
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Defic iency or a Revision
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Mort imer N. Felsinger the representat ive of the pet i t ioner in the
wiLhin proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr. Mort imer N. Felsinger
Burns, Jackson, Mi l ler,  Summit & Spitzer
445 Park Ave.
New York, NY LOA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depositcry) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive.af the pet i t ioner_,.  

. -  , ,__.)

i t "
.!' ...r'

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Benjanin Abrams
252-30 Bratt le Ave.
Little Neck, NY 11362

Dear  Mr .  Abrams:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerni-ng the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Mor t imer  N.  Fe ls inger
Burns, Jackson, Mi l1er,  Sununit  & Spitzer
445 Park Ave.
New York, NY 10022
Taxing Bureau's Representat ive



a a

STATE OF NEW YORK

STATE TAX CO}I}IISSION

In the Matter of the Pet i t ion

o f

BENJAMIN ABRAMS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1970 and 1971.

DECISION

Peti t ioner,  Benjamin Abrams, 252-30 Bratt le Avenue, Li t t le Neck, New York

77362, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1970 and 1971

(Fi le No. 2617t).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  30 ,  1980 a t  10 :45  A.M.  Pet i t ioner ,  Ben jamin  Abrams,  appeared

wi th  Burns ,  Jackson,  Mi I Ie r ,  Summi t  &  Sp i tzer  (Mor t imer  N.  Fe ls inger ,  Esq. ,  o f

counsel) .  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel Freund

and Michae l  G i t te r ,  Esqs . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is subject to penalt ies pursuant to sect ion 685(g) of

the Tax law as a person required to col lect,  t ruthful ly account for and pay

over withholding taxes due and owing from A.C.I .  Chemical Corp.,  Heat ing

Enterpr ises ,  Inc . ,  In tegr i t y  A i r  Cond i t ion ing  Corp . ,  Vent i l  A i re  Corp . ,  In tegr i t y

Service, Inc. and Fine Aire Corp. for the years 1970 and L97'1..

FINDINGS OF FACT

1. 0n the var ious dates enumerated below, the Audit  Divis ion issued

statements of def ic iency and not ices of def ic iency against pet i t ioner,  Benjamin



Abrams, imposing penalt ies

withholding taxes due from

Corporat ion and I ID No.

A . C . I .  C h e m i c a l  C o r p .
1  1  -2215785

Heat ing  Enterpr ises ,  Inc .
13-1981647

Integri ty Air  Condit ioning Corp.
1 1 - 2 1 7 1 . 3 5 3

Venti l  Aire Corp.
17-1753449

A . C . I .  C h e m i c a l  C o r p .
11-2275785

In tegr i ty  Serv ice ,  Inc .
13-  196 1489

Fine Aire Corp.
11-21.47082

- 2 -

equal to the total amount of unpaid

the fol lowing corporat ions:

Date of Notice Amount

New York State

Per iod

4 /L  ro  6 /30 /7L
10 /1  to  I t / 30 /71

1 / r  t o  12 /31 /70

7 /1  to  71 /30 /77

7  /1  to  L1 /30 /71

7  / I  t o  9 /30 /7L

3 /26 /73

t2/  78/72

r /2e /73

r /2e/73

3/26/73

r /29 /73

12/ 78/72

$ r ,076 .76

$2 ,818  . 40

$8 ,462 .82

$7  , 7  16  . 53

$ 223.34

$2 ,878 .15  4 /1  t o  7 r l 3O /7L

$  367 .38  10 /1  to  t2 /3L /70
4 / I  t o  9 /30 /7 I

The to ta l  pena l t ies  asser ted  aga ins t  pe t i t ioner  amounted to  $23r553.38 .

2. Pet i t ioner did not t imely f i le pet i t ions for redeterminat ion of said

def ic iencies pursuant to sect ion 689(b) of the Tax Law. Accordingly,  the

def ic iencies became assessments, subject to col lect ion, on the ninety-f i rst  day

from the date of the mai l ing of the Not ice of Def ic iency.

3. In order to obtain an administrat ive hearing regarding his l iabi l i ty

for the past due withholding taxes of the above mentioned corporat ions, pet i t ioner

pa id  5  percent  o f  each de f ic iency ,  sa id  payment  to ta l ing  $1  r I77 .67 .  Pet i t ioner ,

on  March  22 ,  1977,  f i led  a  c la im fo r  re fund fo r  the  $1  ,L77.67  pa id  towards  the

total  due. No act ion was taken by the Audit  Divis ion to ei ther accept or

reject the refund claim and a t imely pet i t ion for refund was thereafter submitted

by pet i t ioner on March 2, 1979 pursuant to sect ion 689(c) of the Tax Law.



each

tha t :
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Although petitioner has paid only 5 percent of the amount shown due on

the seven not ices of def ic iency, counsel for both part ies have st ipulat.ed

in the event i t  is determined that Mr. Abrams is l iable, counsel
for Mr. Abrams agrees to be bound with respect to the other monies
outstanding, insofar as he wi l l  acknowledge that this is a decision
on that amount. Counsel does not give up any rights to Article 78 or
any further appeals which may be available to him. It is my (counsel
for the Audit Division) understanding as weIl, that the DeparLment
agrees that in the event Mr. Abrams is not found liable and the
refund clain is granted, we will take action to remove the warrants
relating to the additional amounts claimed from Mr. Abrams.

5. The six corporat ions involved in this matter are al l  subsidiar ies of

Atmostpheric Control  Industr ies, Inc.,  with the stock of each subsidiary being

held by the parent company, Pet i t ioner was the vice-president of al l  of  the

corpora t ions  w i th  the  except ion  o f  A .C. I .  Cbemica l  Corp . ,  o f  wh ich  pe t i t ioner

was pres ident .

6. Petitioner began his employnent as credit maaager with Atmospheric

Control  Industr ies, Inc. (hereinaf, ter ' rAtmospheric")  and i ts subsidiar ies in

March, 7974. In late 1.970 pet i t ioner was appointed as an off icer of Atnospheric

and i ts subsidiar ies, as indicated in Finding of Fact "5",  suBra. As an

off icer of the corporat ions, pet i t ioner 's dut ies and responsibi l i t ies were

st i l l  that of  credit  manager.

7, In conjunct ion with his appointment as an off icer of the subject

corporat ionsr pet i t ioner was granted authori ty to sign corporate checks.

However, this authority rl 'as exercised only on those occasions when the chief

execut ive off icer of the corporat ions, Arthur l [ i rgram, was absent.

8. During the years 1970 and 1971 pet i t ioner received a salary only from

the parent corporat ion, Atmospheric.  This salary ranged from $16r000.00 to

$ 2 0 , 0 0 0 . 0 0  p e r  y e a r .

4 .

o f
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9. Pet i t ioner was not a stockholder of Atmospheric or any of the subsidiary

corporat ions, nor was he a director of any of the corporat ions.

10. Petitioner was not involved in the financial management of any of the

corporat ions, nor did he determine which creditors were to be paid.

11. Pet i t ioner 's responsibl i ty for the past due Federal  withholding taxes

of Atmospheric and four of i ts subsidiar ies was examined by the Internal

Revenue Service. Said examinat ion resulted in the determinat ion that Mr. Abrams

was not a person responsible for the payment of said withholding taxes and,

accordingly,  no penalty was asserted against him by the fnternal Revenue

Serv ice .

12. As indicated above, Mr. Arthur Mi lgram was the chief execut ive off icer

of Atmospheric and i ts subsidiar ies. Mr. Mi lgram was a substant ial  stockholder

in Atmospheric and, in an effort  to keep the companies af loat,  had personal ly

guaranteed bank loans made to Atmospheric and i ts subsidiar ies. In an aff idavi t

sworn to on December 5, L975, Mr. Mi lgram indicated that pet i t ioner was an

employee o f  A tmospher ic  and i t s  subs id ia r ies  and " . . .had spec i f i c  l im i ted

dut ies which were al l  performed under my supervision and direct ion.rr

CONCTUSIONS OF IAW

A. That pet i t ioner,  Benjamin Abrams, !{as not a person under a duty to

col lect,  t ruthful ly account for and pay over the New York State withholding

taxes  due f rom A.C. I .  Chemica l  Corp . ,  Heat ing  Enterpr ises ' ,  Inc . ,  In tegr i t y  A i r

Condit ioning Corp.,  Vent i l  Aire Corp.,  Integri ty Service, Inc. and Fine Aire

Corp. for the years 1970 and 1971 within the meaning and intent of  sect ions

085(g)  and 685(n)  o f  the  Tax  Law.



B. That the pet i t ion of

granted and, pursuant to the

unpaid balance of the not ices
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Benjamin Abrams for refund

st ipulat ion entered between

of def ic iency are cancel led

o f  $1  , L77 .67  i s

the part ies, the

in fu I I .

DATED: Albany, New York

JUN 51981

STATE TAX COMMISSION


