
STATE OF NEW YORK
STATE TAX COMMISSION

In Lhe Matter

John J. Abbott

of  the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of tli le

for the Year L974.

a Def ic iency

Refund of

Tax Law

or a Revis ion

State of Nell York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon John J. Abbott ,  the pet i t ioner in the within proceedinS, bV enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

John J. Abbott
40-72 Denman St .
Elmhurst ,  NY 11375

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said l rrapper

pet i t ioner .
/ ' f

Sworn to before me this

20 th  day  o f  February ,  1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner

is the last known address

,t .1

herein

of the
yt'?

\._



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

John J. Abbott

the Pet i t ion

a Def ic iency or  a Revis ion

Refund of

Tax Law

o f

o f

AT'FIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Article 22 of t l i 'e

f o r  t he  Yea r  1974 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Sebast ian Ragusa the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Sebast ian Ragusa
I2O Bethpage Rd.
H i c k s v i l l e ,  N Y  1 1 8 0 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within Lhe State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said \ . rrapper is the last

known address of the representative of the pltit ioner.

Sworn to before me this

20 th  day  o f  February ,  1981

.r') ...-"")



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Tebruary 20, 1981

John J. Abbott
40-72 Denman St.
Elmhurst,  NY 11375

Dear Mr. Abbott :

Please take not ice of the Decision of the SLate Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Corrmission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 122?7
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner I s Representative
Sebast ian Ragusa
120 Bethpage Rd.
H icksv i l le ,  NY 11801
Taxing Bureaut s Representat ive



STAIE OF NEW YORK

STATE TA)( CCIvIMISSION

In the Matter of tlre Petition :

o f :

JOHN J. ABBOIT :

for Redetermjlation of a Deficiency :
or for Reflind of Personat Inccrrre ta<
r.rrder Article 22 of tlre Ta< Law for :
the Year L974.

DECISIOD{

Petitioner, John J. Abbott, 40-72 Dennran Street, Elmhurst, New York

f875, filed a petition for redetermination of a deficienry or for refund of

personal inocnre ta< urder Article 22 of the Ta< Law for ttre year 1974 (Fite

No .  18642) .

A $nall claims hearing was held before William Valcarcel, Hearing

officer, at the offices of the State Tax Ccmnission, T\mo !br1d T?ade Center,

New York, New York, orn Jr.:ne 27 | L9B0 at 10:45 A.M. petitioner, John J.

Abbott, appeared with Sebastian Ragusa, Esq. The Alrdit Division appeared by

Ralph J. Vecclr-io, Esg. (William Fox, Esq., of ounsel) .

ISSUE

lVhether petitioner is entitled to a rental loss for the year L974.

FIND]NGS OF FACT

1. Petitioner, John J. Abbott, timely filed a Nevir York State Inccrne

Ta< Return for the ye-nr 1974, on which he retrnrted erployee brsiness o<penses

of $21195.00, entertaj:snent, expenses of $615.00 ard a rental loss of 93,267.00.
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2. On Novenrber L6, L976, the Audit Division issued a Retrnrt of Audit

Ctrarrges for the yeer L974 on which petitioner's Neiur York ta<able inccrne was

increased. by $e00.00, rezulting irr an additional pensonal inccne tax due of

$83.66, plus Jnterest of $1f.03. Petitioner argued ttnt ttre Retrnrt of Audit

Ctranges was a result of an audit conducted bV tlre Alrdit Division for the year

1974 ard that the auditor had accepted ttre deductiJcifity of the rental loss

at issue.

3. On Jarruarlz 28, L977, the ?udit Division issued a Statenrerrt of Atdit

(trarrges for the ye.nr L974, ineeasirq petitioner's Nqu York taxable inone by

$3,667.00 as fol lovrs:

Item Per Reil:rn Corrected Adjustrnent

Erployee Busjness Bcpense
Ivlisc. Ded. - entertairrnent
Rental loss

$2 ,195 .00
615. 00

3 ,267 .00

$1,995.00  $  2oo.  o0
415.00  200.00
-0-  3  t267 .00

Ttre Statsnent of Audit Clranges indicated that ttre rental loss was

disallolrrcd "under IIIS section 183 as an activity not engaged in for profit".

4. On $tay 23, L977, the Alrdit Division issued a Notice of Deficiency

for tlre year L974 for $530.40, plus interest of $94.86, based on the afore-

nentioned Statgnent of Ardit, Ctranges.

5. In April L97Lt petitioner purchased a one-family house in Janestrnrt,

New York, in anticipation of an eoncrnic expansion in ttre area. The cowtty

seat had been recently nrrved to nearblz Riverhead and a nuclear facility was

r:nder constnrction in Janesport, Acoordingty, petitioner anticipa.ted that

the dernand for liv5ng quarters v'Duld i-ncrease drarnatically ard purchased ttre

property for rerrtal purposes.
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6. Petitioner, John J. Abbott, attffrpEed to rent ttre property dr.ring

the year L974 by adverbising in periodicals ard by listing it for rent with a

local real estate agent. Petitioner was able to rent ttre property for a

period of forr numths for $11850.00 during ttre year L974.

7. During the year I972t petitioner installed heating facilities jn

the hcnre in Janestrnrt,, Ne$r York to nrake it available for rent during the

winter nrrnttrs. Petitionen also obtained arxi maintained "renterrs" insurance

on the properby at isstre.

8. The property at, issue was available for rent dr.lring the entjre

caler:dar yar 1974 and was n€iver used by petitioner or his falnily for personal

or recreational purposes.

9. Althcugh petitioner testified that the sole reason for purchasing

tle property in Jarestrnrt, New York r,yas fon irnzestment ard incrcnre producing

purposes, he jncr:rred rental losses frcm the date of pr:rchase through and

inclr:di:rg the year L974.

@NCLUSIONS OF LAIll

A. Thal petitioner's interuled purpose at tle tirne of pr:rchase, cotrpled

with ttre fact that the property was never used for personal pr.rSnses, and

that he actively soughl to resrt it, clearly denonstrated petitionerrs profit

rnotive (Clancy, T.C. I\krrr. 1978-85).

B. That petitioner, John J. Abbott, is entitled to a rerrtal loss of

$3,267.00 for the year L974, in acordance with the neaning and interrt of

secbions 165(c) (2) arfr 2I2 of tle Internal Revenue Code arul Article 22 of tJre

Ta:< Law.
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C. That the petitior of Jotrr J. Abbott is granted to the ortent

provided il paragraph "B" of ti-is decision.

D. That the Alrdit Division is hereby directed to nndify accordingly

ttre Notice of Deficiency issued Wy 23, 19'17 i and that o<cept as so gtranted,

the petition is in all other respects denied.

DAIED: .Llbany, Nenr York TAX @I\4MISSION

FEB 2 O I9BI

.a


