
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Phi l l ip  P.  Z ipes

Personal Income Tax & UBT

under Art ic le 22 & 23 of

for the Years 1954-1958 &

of  the Pet i t ion

o f

AEFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

the Tax law

1 9 6 0 - 1 9 6 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mair upon Phi l r ip P. z ipes, the pet i t ioner in the within proceeding, by

enclosing a t . rue copy thereof in a securely sealed postpaid hTrapper addressed as

fo l lows:

P h i l l i p  P .  Z i p e s
22OL N.w.  23rd  S t .
Miami, FL 33142

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that  the address set  for th on said wra s the last known address of the

pet i t ioner.

Sworn to before me th is

22nd day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Ph i l l i p  P .  Z ipes

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

AFFIDAVIT OF MAILING

Personal Income Tax & UBT

under Art ic le 22 & 23 of

fo r  the  Years  1954-1958 &

the Tax law

796A-1963.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mail upon hrill iam N. Segal the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr .  Wi l l iam N.  Sega l
W i l l i a m  N -  S e g a l  &  C o . ,  C p A ' s

, 342 Madison Ave.'  
New York ,  NY 10017

and by deposit inS same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is  the representat ive of

for th on said wrapper is  the lastthe pet i t ioner  here in and that  the address set

known address of the representat ive of t t ioner .

Sworn to before me this

22nd day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Eebruary 22, 1980

Phi l l ip  P .  Z ipes
2201 N. I . / .  23rd  St .
Miami, FL 33142

D e a r  M r .  Z i p e s :

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
trr i l l iam N. Segal
W i l l i a m  N .  S e g a 1  &  C o . ,  C P A ' s
342 Madison Ave.
New York ,  NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STAIE TA)( CCN4MISSION

In the l{atter of the Petition

of

PHILLIP P. ZIPES

for Redeterrnination of a Deficiency or
for Refimd of Personal Incqre ard
UninorSnrated Business Tares urxler
Articles 22 ard, 23 of tlre Tax law for
the Years 1960 through 1963.

DECISION

Petitioner, Phillip P. Zipesl 2201 N. W. 23rd Street, Miami, Florida,

filed a petition for redetermination of a deficienqf or for refurd of persornl

jncone and r:nincorgnrated busjness taxes r:nder articles 22 ard. 23 of ttre Ta:<

Iaw for the years 1960 ttr:rough 1963 inclusive (file Xo. 00496).

Forrnal hearjngs were held before Edr,trard @odell, Hearing Officer, at ttre

offices of the State Tax Conndssion, T\rso Wbrld Ttade Center, lBu York, Neur York,

on October l-5, l-976 at 1:15 P.M. ard on Febnrarlz 9, l-977 aE 1:I5 p.M. petitioner

appeared by William N. Segal, CpA. Ttre Incone Ta:( Bureau atrpeared by peter

Crotty, Esq. (In/drr Lerrlr arrd Richard I(aufn,an, Esqs., of counsel) .

lSSIIES

I. Vfttether t.l-e clairns against petitioner for unincorSnrated business

taxes are barred by reason of laches.

II. Whether petitionerrs activities wj-tlr respect to real estate constitated

the carrying on of an unincorporated business.

FINDINGS OF FACT

l. Petitioner, Phillip p. Zipes, ard his wife, celia Zipes, filed

Nen^r York State crcnrbined incqne tax returns for ttre years 1960 and I96L, a
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Nsr York State Incone Tax Nonresident Return for ttre yar 1962 arrd a New York

State Income To< Resident Return for tlre year 1963, but did nct file unin-

orSnrated business tax returns for arry of ttre aforesaid years 1960 through

1963, except ttre year 1963.

2. Orr Jr:ne ]-9t 1967, the Incqne Ta< Bureau j-ssued a Statemerrt of Audit

Changes against petitioner, Phillip P. Zipes, stating that as a result of a

field audit for the taxable years 1960 through 1963 inclusive, additj-onal

ta><es were due, including ttre follcradng anpr.rrts for uninoorporated busj-ness

ta<es for each of said years, to wit, $395.25 for the year 1960, 97,202.69 for

the year 1961' notJling for tlre yeax 1962 and $1,293.0I for ttre year 1963 or a

total of r:nj-nmrporated business taces for ttre ta:<able years 1960 through 1953

of $8 t890.94. Acrcrdjnglyr a titrotice of Deficienql was issued against petitioner

on Septernber 25, 1-967 for additional personal inqne taxes, r:nincorSnrated

business ta<es and interest totaling $13,418.88 for ttre years 1960 ttrrough

1963.

3. Petitioner variously described ttre kind of business in v,trich he was

engaged on the Nevv York State inccne ard uninco4orated business ta>c returns

that he filed as aforesaid as "Real Estate" (1960), "Investor ard Realez

Managerent'r (1961), "Realty Managenerrt" (1962), "Realty }danagenent, Etc."

(1963) and "Managsnent-Rea1 Estate', (1963) .

4- During 1960 through 1963, petitioner oorducted the business of Z

IGragenent Co., a trnrtnership in relation to which petiti-oner was a general

partner. Said partnership dr.rring tlre period aforesaid was engaged in ttre

bu.siness of buying, or^rnjJ]g arrl selling approximately twenty-five pieces or

parcels of developed real estate. It is conceded on behalf of petitioner that

with respect to the said z l"tranaganent Co. he ca:ried on an rmincorlnrated

business.
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5. Duri-ng 1950 through 1963 inclusive, petitioner was al-so a partner in

various partnerships in addition to Z l4arngsrent @. that also ouned pieces or

parcels of developed real estate, it being clained on betralf of petitioner

that as to such otlrer partnerships he did not carrlz on an r:ninc-orporated

business, whereas tlre Inccnre Ta< Bureau detennined as to certain of such other

trnrtnerships that petitioner did ca::r1' on an unincortrnrated brsiness.

6. (a) Petitioner was not present at tlre hearing held herein on October 15,

1976. In restrnnse to inquiry, it was stated by I{r. Segal, wtro appeared for

petitioner, that lvlr. Zipes had been "domiciled" in Florida "since L962 or

about that tfure" aJId t}rat "he has had serious ailrents in ttre past, such as

cirrhosis of tlre liver and ottrer ailnents", but it was onceded LLnt he was

not confined to bed and no redical certificate was offered oncerning ttre

condition of his healttr. Itre said hearJng was adjor.rned for ttre prrtrnse of

giving petitioner another otr4nrtr:nity to testify but he was again absent at

the time of the adjourned hearing held herej_n on Febrr:ar1z 9, L977.

(b) With respect to the taxable year 1960, ttrere i-s no testirrony in

the reord b1z petitioner or by a witness on behalf to sutr4nrt his clairn that

he was not carrlzing on an unincorporated business dr:ring said years as deterrnined

by the Incqne Tax Bureau.

(c) the sole witness appearing on behalf of petitioner wittr respect

to the taxable years 1961, L962 atfr, 1963 was wirliam N. segal, cpA, v,rho becane

petj-tionerf s accountant in I96Lt acted as his accountant dr:ring 1961 through

1963 inclusive and who also appeared as his representative at ttre hearings

held herein.
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7. Petitioner nnintained an office at 391 East l4gth Street jn Bronx,

Nevi York whicLr he used for tLre purposes of nranaganent "of ttre properEies that

he invested in witLr ottrer investors" and thre keeping of records relatitg to

"a11 his rea'l estate ownerships, direct and i:direct".

8. With respect to properties ottrer than those cn^ned by Z ltlanagsnent 6.

as to which the Incrcrne Ta< Bureau detennined that petitioner carried on an

unincortrnrated busjness sr.rbject to ttre r:nincorgnrated business tax, petitioner

acted on a crcntinuing basis dr:ring ttre period 1960 through 1963 inclusive, as

the finder of properties suitable for pr:rchase arxl slmdication, ard interested

potential irnrestors to becone investors in such properties and to participate

with hirn as partners in their o,rmership and the benefits of ournership to be

derived ttrerefrqn. After the pr-rrchase of such properties, petitioner nwr,aged

the sanre, including leasing arxl col-lecting of rents and nnking of repairs. He

devoted his tjne and attention witl. sr:bstantial regularity to such efforts on

behalf of his co-jnvestors or parbners in such qmdications as well as on his

own behalf.

CONCLUSIONS OF IAI/0

A. that the nption to digniss on the ground of laches is denied on the

authority of l4atter of Jarnestcmar Iodge 1681 Ioyal Order of lbose (Catherwcod)

3l AD 2d 9BL, where it was said th,at "La.ches, waiver or estoppel rnay nct be

inputed to the State in ttre absence of statutory autlmritlz" and that "Itris

rule is generally applied in connection with ta:< rnattens".

Said nption is also denied for tlre fi-rrtLrer reason that ttre record

does not establish th,at petitioner has been darnaged or prejudiced by delay.
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With respect to tlre taxable years 1960, 1961 ard L962, the rption to

disnriss for laches is also denied on ttre additional ground that it does not

appear frqn tlre record that unincorSnrated busjness ta>r returns for said years

were filed h[r petitioner.

B. Tlrat petitioner's failure to testifiz leads to ttre iderence ttrat his

testinony would not have supported his version of ttre ca.se ard autlrorizes the

strongest inference ttrat ttre opposing evidence supSnrts. (Oovr{ing v. Hastings'

211 }[Y 199; Isguitlr v. Isquith, 229 Atr'p. Div. 555; Vallee v. Vallee, L54 ltisc.

620, afftd 247 N 874i Eraser Co. v. I(ar:frnan, 138 NYS 2d743.)

O: the basis of ttre reoord, the inference is warranted that the role

of petitionen durilg the period 1960 ttrrough 1963 was rpt ttrat of just an

investor in real property as clairned by hiJn but ttlat he carried. on ttte business

of organizing real properby syndicates ard of rnarnging the properties cran:ed by

the syndicates he had organized for tlre benefit of ttre partners tLrerein as

well as hjmself as determined by ttre Incqne Til( Bureau.

C. Mditiornlly, insofar as ttre year 1960 is crcncerned, tlrere was no

testinony to sutr4>ort petitioner's clajm. lbt only was petitioner absent frcrn

the hearings but the only witness at the hearings on his behalf was his repre

sentative' William N. Segal, who was unable to testify as to tttat year because

he did not beccnre petitionerrs accountant until 1961. Ite stated, tlrerefore,

that he could not qualify as a witness concerning tLre year preceding 1961 ard

ttnt wittr respect to it he was relying sole1y on the nption nrade by hjrn, as

aforesaid, to di$rLiss tJris proceeding on tlre grourd of laches.

D. Ihat petitioner failed to sustain the burden of proof with respect

to the years I96It 1962 and 1963.
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E. Ttlat ttre reaord herein establishes ttrat petitioner was engaged in

carrying on an unincorporated business subject to ttre r:nincorSnrated business

ta< for each of tte ta>cable years 1960 to 1963 inclusive, occept tlre year 1962

as set forth by the Inccnre Ta< Bureau in its StatemerrE, of Ar,rdit Ckranges for

tle years 1960 through 1963 inclusive.

F. That the petition of Phillip P. Zipes with respect to the years 1960

through 1963 inclusive is denied ard ttre Notice of Deficierrqy dated Septernber 25,

1967 is hereby sustained.

DAf,D: Albany, Nsar York

FEB 2 2 1980

COI4MISSIONER


