
STATE OF NEI^J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Fannie R. Zeamon

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a

of  a Determinat ion or  a

Personal  Income Tax

under Article 22 of |.he

fo r  t he  Yea r  1973 .

Def ic iency or  a Revis ion

Refund of

Tax Law

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Fannie R.  Zeamon,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Fannie R.  Zeamon
106 Crawford Ave.
Syracuse, NY L3224

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic i -a l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that  the address set  for th on said errapper is  the last  known address of  the

pe t i t i one r .

Sworn to before me th is

12 th  day  o f  December ,  1980 .
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mai l  upon James P.  Burns,  f I I  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr .  James  p .  Bu rns ,  I I I
1400 Mony p laza
Syracuse,  Ny I32O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the excl -us ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New york.
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12 th  day  o f  December ,  1980.
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December  12 ,  1980

Fannie R.  Zeamon
106 Crawford Ave.
Syracuse, NY L3224

Dear  Ms .  Zeamon :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commi-ss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not . ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
Albany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc:  Pet i t ioner ts  Representa t ive
James P.  Burns ,  I I I
1400 Mony Plaza
Syracuse, NY 13202
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet iL ion

o f

FANNIE R. ZEAMON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1973-

DECISION

Peti t ioner,  Fannie R. Zeamon, 106 Crawford Avenue, Syracuse, New York

73224, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the year 1973 (Fi le

N o .  1 8 8 7 5 )  .

A formal hearing was held before David Evans, Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, 333 East Washington

s t ree t ,  sy racuse,  New York ,  on  February  7 ,  1980 a t  3 :30  p .M.  pe t i t ioner

appeared by Hancock, Estabrook, Ryan, Shove & Hust,  Esqs. (James p. Burns,

3rd ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

(Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSIJES

I.  Whether  the appropr iat ion award by the Court  of  Cla ims to the estate

of the decedent property oltner was Laxable as income in respect of a decedent

pursuant  to sect ion 69I  of  the Internal  Revenue Code,  or  const i tu ted proceeds

earned by the estate which qual i f ied for  a s tepped-up basis  pursuant  to sect ion

1014  o f  t he  Code .

I I .  Whether  at torney fees which,  in  accordance wi th Lhe reta iner  agreement ,

were computed as a percentage of  pr inc ipal  of  an appropr iat ion award p lus a

percentage of  in terest  accrued thereon,  may be at t r ibuted to said pr inc ipal

and to said in terestr  or  must  the tota l  fees be capi ta l ized against  pr inc ipal .
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FINDINGS OF FACT

1. On February 28, L971, the Audit  Divis ion issued a Not ice of Def ic iency

to Fannie R. Zeamon, assert ing addit ional personal income taxes for the year

1973 in  the  amount  o f  $8 ,888.53 ,  w i th  in te res t  thereon o f  $1 ,915.83 ,  fo r  a

t o t a l  o f  $ 1 0 , 8 0 4 . 3 6 .

2. Jack Zeamon (the "decedent")  owned real property located at 256 James

Street,  Syracuse, New York, which was appropriated by New York State pursuant

to the laws of eminent domain on September 30, 1965, in connection with the

construct ion of Interstate 590. The State's offer to decedent for the property

was $113r000.00 ,  and a  par t ia l  payment  o f  $67,800.00 ,  compr is ing  s ix ty  percent

of the total  of fer,  was made by the State to decedent in L966. Decedent and

Fannie R. Zeamon, pet i t ioner herein, reported the received appropriat ion

proceeds in their  L966 income tax return, result ing in a capital  gain of

i62 ,732.5O.  On August  31 ,  1966,  decedent  f i led  in  the  Cour t  o f  C la ims a  c la im

against New York State for a greater amount of compensat ion for the State's

appropriat ion of said property.

3. Jack Zeamon died on June 22, 1967. Paul B. Zeamort (decedent 's brother,

who subsequent ly died in January, 7969),  pet i t ioner,  Fannie R. Zeamon (decedentts

wife) and Beverly Zeamon Shapero (decedentrs daughter) were named executor and

execut r i ces  o f  the  Es ta te .  Pet i t ioner  was,  in  add i t ion ,  the  res idua l  lega tee .

4. In 7967, the Estate f i led an estate tax return, l ist ing the clain

against New York State on Schedule F, ent i t led "Miscel laneous Property ' t .  The

es t imated ne t  va lue  o f  sa id  c la im was re tu rned a t  $85r000.00 .

5 .  Mrs .  Shapero ,  as  co-execut r i x  o f  the  Es ta te ,  func t ioned as  dec is ion-maker

with regard to certain courses of act ion taken in the prosecut ion of the claim

against New York State. She was unaccept ing of the f i rst  appraisal  made of
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the property. Consequently, she made inquir ies as to other awards the State

had paid and sought  out  another  appraiser ,  whose appraisal  was u l t imate ly

f i led in  the case.  She demanded a change in t r ia l  counsel :  she d isagreed

wi th counselrs  opin ion that  she accept  a second,  h igher  of fer  made by the

State pr ior  to  t r ia l ;  and she demanded that  Mr.  Varney of  the same f i rm handle

the c la im because of  h is  reputed abi l i ty  in  th is  area of  the law.  Fur ther ,  by

her e lect ion to l i t igate,  she exposed the Estate to the possib i l i ty  that  the

Court  might  set  the value of  the property  below, rather  than above,  the Staters

in i t i a l  o f f e r .

6.  In  1972,  the case v/as t r ied in  the Court  of  Cla ims,  and the Estate

was  awarded  a  p r i nc ipa l  amoun t  o f  $178 ,097 .03 ,  p lus  i n te res t  t he reon  i n  t he

sum o f  $45 '150 .22 .  The  l ega l  f ee  f o r  rep resen ta t i on  i n  t h i s  ma t te r ,  as  ag reed

to  by  t he  pa r t i es ,  was  33  I / 3  pe rcenL  o f  t he  excess  awarded  ove r  t he  S ta te t s

o f f e r ,  p l us  i n te res t  on  tha t  po r t i on  i n  excess  o f  t he  o f f e r ,  t ha t  i s ,  $271839 .62

in  rega rd  t o  p r i nc ipa l ,  p l us  $81931 .79  i n  rega rd  t o  i n te res t .

7.  The appropr iat ion award was repor ted by pet i t ioner  on her  1973 income

tax res ident  return.  The basis  used against  the award of  pr inc ipal  was the

es ta te  s tepped -up  bas i s  o f  $85 ,000 .00 ,  p lus  t he  a t t o rney  fees  ea rned  aga ins t

pr inc ipal .  The accrued interest .  f rom the award was repor ted,  less at torney

fees appl icable thereto,  as abovement ioned.

8.  The posi t ion of  the Audi t  Div is ion was that  the compensat ion received

from the State in  connect ion wi th i ts  tak ing of  the property  const i tu ted

income in respect  of  a decedent ,  thereby d isqual i fy ing pet i t ioner  f rom the tax

benef i ts  of  a s tepped-up basis .  The Div is ion fur ther  mainta ined that  at torney

fees could not  be appl ied against  in terest  received,  but  must  be capi ta l ized

aga ins t  p r i nc ipa l .
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9. The Internal Revenue Service accepted pet i t ioner 's 1973 Federal

re tu rn  as  f i led .

CONCLUSIONS OF I,AW

A. That  the New York adjusted gross income of  a res ident  ind iv idual  is

def ined by sect ion 6!2 of  the Tax Law as such indiv idual 's  Federal  adjusted

gross income for  the taxable year ,  wi th cer ta in New York modi f icat ions not

he re in  a t  i s sue .

B.  That  sect ion 691 of  the Internal  Revenue Code sets for th the general

ru le for  inc lus ion in  gross income of  i tems of  income in respect  of  a decedent ,

as  f o l l ows :

" (a ) (1 )  The  amoun t  o f  a l l  i t ems  o f  g ross  i ncome in  respec t  o f  a
decedent  which are not  proper ly  inc ludib le in  respect  of  the
taxable per iod in  which fa l ls  the date of  h is  death or  a pr ior
pe r i od . . . sha I l  be  i nc luded  i n  t he  g ross  i ncome,  f o r  t he  t axab le
year when received,  of :

(A) the estate of  the decedent ,  i f  the r ight  to  receive
the amount  is  acquired by the decedent 's  estate f rom the
decedent ;

(B) the person who,  by reason of  the death of  the decedent ,
acquires the r ight  to  receive the amount ,  i f  the r ight
to receive the amount is not acquired by the decedentrs
estate f rom the decedent ;  or

(C)the person who acquires f rom the decedent  the r ight  to
receive the amount  by bequest ,  devise,  or  inher i tance,  i f
the amount  is  received af ter  a d is t r ibut ion by the decedentrs
es ta te  o f  such  r i gh t . "

T reasu ry  Regu la t i on  sec t i on  1 .691 (a ) -1 (b )  f u rn i shes  a  gene ra l  de f i n i t i on

for  Lhe term rr income in respect  of  a decedentr t :

" .  .  .  those amounts to which a decedent  was ent i t led as gross
income but  which were not  proper ly  inc ludib le in  comput ing h is
taxable income for  the taxable year  ending wi th the date of  h is
death or  for  a prev ious taxable year  under the method of  account ing
employed by the decedent . . .  Thus,  the term inc ludes - -

(1)  Al f  accrued income of  a decedent  who reported h is  income
by use of  the cash receipts and d isbursements method;
(2 )  I ncome acc rued  so le l y  by  reason  o f  t he  deceden t ' s
death in  case of  a decedent  who reports  h is  income by use
of  an accrual  method of  account ing;  and
(3) Income to which the decedent had a contingent claim
at  the t ime of  h is  death. ' t
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C. That upon the f i l ing of the appropriat ion map by the State in the

off ice of the county clerk of the county wherein the property was si tuated,

t i t le to the property vested in the State of New York. Eminent Domain Procedure

law Sect ion  4O2.  T .  Jack  Fos ter ,  25  T .C.  Memo.  1390,  1425 (1966) .  T i t le  thus

passed and decedent received sixty percent of the State's compensat ion offer

pr ior to the date of his death.

D. That case law has dist inguished the fol lowing two si tuat ions:

(1) Decedent sold property pr ior to his death, but the proceeds of the sale

r l lere received by his estate. (2) The economic act iv i t ies in connect ion with

a sale occurred during decedent 's l i fet i rne, but the sale was not consummated

until after his death. The courts have deemed it pertinent to inquire whether

the income received after death was attr ibutable to the economic act iv i t ies

and efforts of decedent during his l i fet ime, but the crucial  quest ion is

whether the status of the transact ion giving r ise to the income was such at

the daLe of death that decedent had a r ight to the income at thaL t ime.

Absent such a r ight,  no matter how extensive were decedentrs economic act iv i t ies

prior to his death, the income is not income in respect of a decedent l  conversely,

where such r ight came into being pr ior to the date of death, the income const i-

tu tes  income in  respec t  o f  a  decedent .  Keck  v .  Commiss ioner ,  415 F .2d  531

( 6 t h  C i r .  1 9 6 9 ) ,  r e v ' g ,  4 9  T . C .  3 1 3  ( 1 9 6 7 ) 1  T r u s t  C o .  o f  G e o r g i a  v .  R o s s , 3 9 2

F . z d  6 9 4  ( 5 t h  C i r .  1 9 6 7 ) ,  a f f t g ,  2 6 2  E .  S u p p .  9 0 0  ( N . D .  G a .  t 9 6 6 ) ;  R e v .  R u l .

7 B ' 3 2 ,  1 9 7 8 - 1  C . B .  1 9 8 .  A c c o r d ,  C o m m i s s i o n e r  v .  L i n d e ,  2 I 3  F . 2 d  1  ( 9 t h  C i r . ) ,

c e r t .  d e n i e d ,  3 4 8  U . S .  8 7 1  ( 1 9 5 4 ) ;  E s t a t e  o f  H a r r y  B .  S i d l e s ,  6 5  T . C .  8 7 3 ,

a f f 'd  8 th  C i r . ,  in  unpub l ished op in ion ,  January  14 ,  7977.

E. That the appropriat ion award by the Court  of  C1aims comprised income

in respect of a decedent and was taxable as such. Decedent 's r ight to compen-

sat i-on for the State's taking of his real estate came into being pr ior to his

death; he was ent i t led, at  a minimum, to the amount of the Staters ini t ia l  of fer.
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Pet i t ioner  e lected to l i t igate the quest ion of  the value of  the property ,

thereby undertak ing to per form some aspects of  the tota l  t ransact ion,  but

these aspects were r t . . .not  of  such scope as would negate the r ight  which was

[deceden t '  s  ]  .  .  .  " .  T rus t  Co  .  o f  Geo rg ia ,  sup ra  a t  696  .

Hence,  pet i t ioner  was not  ent i t led to take advantage of  the stepped-up

basis prov is ion of  sect i -on 1014 of  the rnternal  Revenue code.

F.  That  the accrued interest  f rom the appropr iat ion award was taxable in

the year awarded as ordinary income. Such interest is included in the award

to compensate the property owner for the experienced delay in palnnent.

K ieserbach v .  coryn f : " .o4e. ,  3 t7  u .s .  399 (1943)1  Isaac  G.  Johnson & Co.  v .

U n i t e d  S t a t e s ,  7 4 9  F . 2 d  8 5 1  ( 2 d  C i r .  1 9 4 5 ) .

G. That the expenses incurred by the taxpayer i"n connection with the

l i t igat ion undertaken to increase the amount  of  the award were capi ta l  expendi-

tures and deductible so1ely from the condemnation award. Ca""l!qu Jorp._.r.

C o m m i s s i o n e r ,  6 0  T . C .  6 9 4 ,  a f f ' d  m e m . ,  5 1 1  F . 2 d  7 1 6 2  ( 4 t h  C i r .  1 9 7 5 ) ;  W i l l i a m

Just in Pet i t ,  8 T.C. 228 (7947).  There is no basis i -n law for at tr ibut ion of

a por t ion of  the at torney fees to the accrued interest .

"The at torney fees which pet i t ioner  paid r^rere for  thei r
ent i re serv ices in  the condemnat ion proceeding and there is  no
bas i s  f o r  a l l oca t i ng  $8 ,878 .36  o f  t he  f ee  to  t he  co l l ec t i on  o f
in terest .  The ent i re amount  paid the at torneys for  thei r  serv ices
must  be t reated as capi ta l  expendi tures. t '  Wi l l iam Just in  Pet i t ,
supra at  236-37.

H.  That  the pet i t ion of  Fannie R.  Zeamon is  denied,  and the Not ice of

De f i c i ency  i ssued  Feb rua ry  28 ,  1977  i s  sus ta ined  i n  f u l l .

Albany, New York COMMISSION

DEc 1 ? 1s€0


