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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet.ition

o f

Hunter & Gertrude Yager

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1970 & 1973.

AFFIDAVIT OF MAI}ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Hunter & Gertrude Yager,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid l rrapper addressed as

fo l lows:

Hunter & Gertrude Yager
19 Sylvan Rd.
Darien, CT 06820

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that. the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

a n a

of the

herein

of the

Sworn

17rh

.  to before me this

day  o f  October ,  1980.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

HI]NTER YAGER and GERTRUDB YAGER

for Redeterminat ion of Def ic i-encies or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1970 and 1973.

DBCISION

Peti t ioners, Hunter Yager and Gertrude Yager,  19 Sylvan Road, Darien,

Connect icut 06820, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1970 and 1973 (F i le  Nos .  14325 and 17986) .

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Comnission, Two World Trade Center,

New York, New York, on November 21 1978 at 1:40 P.M. Pet i t ioners appeared by

Hirsch Kaplan, CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Bruce

H.  Za laman,  Esq.  ,  o f  counse l ) .

ISSI]E

Whether pet i t ioner Hunter Yager may attr ibute a port ion of his 1970 and

1973 income to a non-New York source under sect ion 632 of the Tax Law, because

his services performed at his Connect icut home outside of his employer 's

normal business hours were performed there out of necessity,  as dist inguished

from conveni-ence, within the meaning of 20 NYCRR 131.16.

FINDINGS OF FACT

1. Pet i t ioners, Hunter Yager and Gertrude Yager,  residents of

filed a New York State income tax nonresident return for the years

For 1970 pet i t ioners al located Hunter Yager 's salary income to New

fraction, the numerator of which was the number of days claimed to

Connect icut,

a t  i s s u e .

York by a

have been
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worked in New York State ( I97'd, and the denominator of which was the nunber

of days claimed to have been worked during the year (268).  For 1973 pet i t ioners

allocated income in the same manner but claimed 186 days worked in New York

State out of a total  of  27A days worked.

2 .  On Ju ly  9 ,7971,  the  Aud i t  D iv is ion  issued a  Sta tenent  o f  Aud i t

Changes to pet i t ioners revising pet i t ionersr computat ion of New York income

for 1973 on the grounds that t ime spent at a taxpayer 's home is not a proper

basis for al locat ion of salary income to outside the State. 0n February 26,

1973, the Audit  Divis ion issued a Not. ice of Def ic iency for said year in the

amount of $633.60 in tax, plus interest of  $63.12, less an overpayurent of

$ 6 9 . 0 0 .

3. 0n January 24, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

and explanatory Statement of Audit  Changes assert ing a tax due of $1r086.25,

plus interest of  $226.32 for 1973. The Defic iency was issued on the grounds

that t ime spent at a taxpayerts home is not a proper basis of al locat ion of

salary income to outside the State.

4. During the years herein involved, petitioner Hunter Yager was employed

by Grey Advert is ing Agency, Inc. ("Grey") as a corporate execut ive. Throughout

the years, Grey's off ices were located in New York City.

5. During the years herein involved, Mr. Yagerts workload was such that

he was forced on occasion to work beyond Greyts normal business hours. This

work outside of normal business hours was performed by said pet i t ioner at his

Darien, Connect icut,  home.

6. Mr. Yager could not convenient ly perform such non-business hours

act iv i t ies at Grey's New York off ices during the periods involved, as those

off ices were neither adequately heated nor air-condit ioned during non-business

hours .
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STATE OT NEW YORK
STATE TAX COMUISSION

In the Matter of the Pet.ition

o f

Hunter & Gertrude Yager

for Redeterninat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal fncome Tax

under Article 22 of the Tax Law

for  the  Years  1970 & 1 ,973.

AIFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of 0ctober,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Hunter & Gertrude Yager,  the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

Hunter & Gertrude Yager
L9 Sylvan Rd.
Dari-en, CT 06820

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

17 th  day  o f  0c tobe r ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Ilunter & Gertrude Yager

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

of a Def ic iency or a Revision

or a Refund of

the Tax Law

&  1 9 7 3 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

rnail upon Hirsch Kaplen the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Hirsch Kaplen
521 Fifth Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.  /7

Sworn to before me this

17 th  day  o f  Oc tobe r ,  1980 .

(,J hz* K(L#



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Hunter & Gertrude Yager
19 Sylvan Rd.
Dar ien ,  CT 06820

Dear  Mr .  &  Mrs .  Yager :

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc:  Pet i t ioner 's  Representa t ive
Hirsch Kaplen
521 F i f th  Ave.
New York, NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

HIINTER YAGER and GERTRIIDE YAGER

for Redeterminat ion of Def ic iencies or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1970 and 1973.

DECISION

Peti t ioners, Hunter Yager and Gertrude Yager,  19 Sylvan Road, Darien,

Connect icut 06820, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income tax under Article 22 of. the Tax Law for the years

1970 and 1973 (F i le  Nos .  14325 and 17986) .

A formal hearing was held before Archibald F. Robertson, Jt . ,  Hearing

Off icer,  at  the off ices of the State Tax Comnission, Two lr lor ld Trade Center,

New York, New York, on November 2, 1978 at 1:40 P.M. Pet i t ioners appeared by

Hirsch Kaplan, CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Bruce

M.  Za laman,  Esq.  ,  o f  counse l ) .

ISSI]E

lrlhether petitioner Hunter Yager may attribute a portion of his 1970 and

1973 income to a non-New York source under sect ion 632 of the Tax Law, because

his services performed at his Connect icut home outside of his employer 's

normal business hours were performed there out of necessity,  as dist inguished

from convenience, within the meaning of 20 NYCRR 131.16.

FINDINGS OF FACT

1. Pet i t ioners, Hunter Yager and Gertrude Yager,  residents of

filed a New York State income tax nonresident return for the years

For 1970 pet i t ioners al located Hunter Yagerrs salary income to New

fraction, the nunerator of which was the nunber of days claimed to

Connecticut,

a t  i ssue .

York by a

have been
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worked in New York State (797'd, and the denominator of which was the number

of days claimed to have been worked during the year (268).  For 1973 pet i t ioners

allocated income in the same manner but claimed 186 davs worked in New York

State out of a total  of  270 days worked.

2. 0n JuIy 9, L977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners revising pet i t ioners'  courputat ion of New York income

for 1973 on the grounds that t ime spent at a taxpayer 's home is not a proper

basis for al locat ion of salary income to outside the State. 0n February 26,

7973, the Audit  Divis ion issued a Not ice of Def ic iency for said year in the

amount  o f  $633.60  in  tax ,  p lus  in te res t  o f  $63.12 ,  less  an  overpaynent  o f

$69 .  oo .

3. 0n January 24, 7977, the Audit  Divis ion issued a Not ice of Def ic iency

and explanatory Statement of Audit  Changes assert ing a tax due of $11086.25,

plus interest of  $226.32 for 1973. The Defic iency was issued on the grounds

that t ime spent at a taxpayer 's home is not a proper basis of al locat ion of

salary income to outside the State.

4. During the years herein involved, petitioner Hunter Yager was employed

by Grey Advert is ing Agency, Inc. ("Grey") as a corporate execut ive. Throughout

the years, Grey's off ices were located in New York City.

5. During the years herein involved, Mr. Yager 's workload was such that

he was forced on occasion to work beyond Greyts normal business hours. This

work outside of normal business hours was performed by said pet i t ioner at his

Darien, Connect icut,  home.

6. Mr. Yager could not convenient ly perform such non-business hours

act iv i t ies at Greyrs New York off ices during the periods involved, as those

off ices were neither adequately heated nor air-condit ioned during non-business

hours .
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7. Mr. Yager received his only compensat ion from Grey, dur ing the years

herein involved, in the form of salary. This salary took no account of said

pet i t ioner 's work for his employer outside of normal business hours.

8. Mr. Yager has fai led to establ ish that residing outside New York

State was a condit ion of his employment with Grey.

9. Pet i t ioners have fai led to establ ish that the work performed by Mr.

Yager at his Darien, Connect icut,  home could not have been performed within

New York State.

10. Pet i t ioners have fai led

Darien, Connect icut,  was required

Sta te .

establ ish that the work performed at

Grey to be performed outside New York

to

by

11.  F ind ings  o f  Fac t  "8" ,  
i l g t r  and "10" ,  t .aken together ,  es tab l i sh  tha t

pet i t ioner performed his overt ime act iv i t ies outside New York State at his

Darien, Connect icut,  home during the period herein involved for his own

convenience and not that of his employer, Grey.

CONCIUSIONS OF tAW

A. That the services perforned outside New York State by pet i t ioner

Hunter Yager,  at  his home, for his employer in 1970 and 1973 were so performed

sole1y for his own convenience, within the meaning of 20 NYCRR 131.16 and not

out of any requirement or intr insic necessity of his employment obl igat ing him

t o  d o  s o .

B. That pet i t ioner Hunter Yager may not,  under sect ion 632 of the Tax

Law, attr ibute any port ion of his compensat ion from Grey for 1970 and 1973 to

a non-New York source.

C. That.  the pet i t ion of Hunter Yager and Gertrude Yager is denied and
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the notices of deficiency issued February 26, L973 and January 24, 7977 are

susta ined.

DATED: Albany, New York STATE TAX COMMISSION

OCT 1 z lse0
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Hunter & Gertrude Yager

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Years  1970 & 7973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mail upon Hunter & Gertrude Yager, the petitioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Hunter & Gertrude Yager
517 W. Lyon Farm Dr.
Greenwich, CT 06830

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vJrapper

pet i t ioner.

Sworn to before me this

14th day of November, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the


