
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Robert  I .  Wishnick

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1973.

AIT'IDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  I .  l l ishnick, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

Robert I .  Wishnick
500  Eas t  77 th  S t .
New York, t fy 10021

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and that  the address set  for th on said wra

pet i t ioner .

Sworn to before me this

14th day of November, 1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

i n a

of the

herein

of the
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STATE TA)( COMUISSION

In the Matter of the petition

o f

Robert  I .  ICishnick

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 0f the Tax Law

for the Year 1973.

AIT'IDAVIT OF I,IAIf,INC

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an euployee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the
1'4th day of November, 1980, he served the within notice of Decision by certified

nail upon Arthur I. Gordon the representative of the petitioner in the within

proceeding, by encl-osing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Arthur I. Gordon
Ernst & Whinney
153 E.  53rd  St .
New York, Ny IOA22

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the

United States Postal Service within tbe State of New york.

That deponent further says that the said addressee is the representative

the petitioner herein and that the address set forth on said wrapper is the

known address of the representative of t ioner.

Sworn to before me this

14th day of November, 1980.

o f

s t



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 14, 1980

Robert I .  Wishnick
500 East  77 th  S t -
New York, NY 10021

Dear Mr. Wishnick:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 69O of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Arthur I .  Gordon
Ernst & Whinney
1 5 3  E .  5 3 r d  S t .
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ROBERT I. I,/ISHNICK

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1973.

DECISION

Peti t ioner,  Robert  I .  Wishnick, 500 East 77th Street,  New York, New York

10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le

N o .  2 0 3 3 1 ) .

A smal l  c laims hearing was held before Joseph Chyrywaty, I lear ing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  5 r  1980 a t  1 :15  P.M.  Pet i t ioner  appeared by  Ar thur  I .

Gordon, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abraham

Schwar tz ,  Esq. ,  o f  counse l ) .

ISSIIE

Whether pet i t ioner was

L973, in accordance with the

Law.

1 .  Pet i t ioner ,  Rober t  I .  Wishn ick ,

Tax Nonresident Return for 1973. On said

o f  $ 2 , 1 0 0 . 0 0 .

a "resident individual" of  New York State during

meaning and i-ntent of  sect ion 605(a) of the Tax

FINDINGS OF FACT

timely filed a New

return, pet i t ioner

York State Income

claimed a refund
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2. On December 5, 1975, the Income Tax Bureau issued a Statement of

Refund Adjustment to pet i t ioner regarding the year 1973, which al lowed a

personal incone tax refund in the amount of $358.22, in l ieu of anount claimed

based on i ts determinat ion that pet i t ioner was considered a New York resident

for the ent ire year and taxable on income from al l  sources.

3. Pet i t ioner,  in September of 1972, lef t  New York State for Canbridge,

MassachusetLs, to attend Harvard Universi ty as a graduate student,  where he

remained until he received his graduate degree in June of 1974. The petitioner,

whi le attending Harvard Universi ty,  could have resided at the school 's dorni tory;

in l ieu thereof,  the pet i t ioner leased an apartment on an annual basis.  The

apartment was ful ly furnished by the pet i t ioner.  Upon his marr iage, June 17,

L973, his wife,  a teacher at Roxbury High School in Massachusetts,  moved into

pet i t ioner 's ful ly furnished apartment.

4. The petitioner contended that when he left New York State in September

of L972, i t  was with the intent to abandon his New York domici le.  However,  he

did not know where he ul t imately intended to reside after he completed col Iege.

He contended that the New York State address shown on his estimated tax returns

was incorrect;  and was the result  of  an error made by his accountant.  Pet i t ioner

did not change his car registrat ion plates and his dr iver 's l icense from New

York to Massachusetts for the subject year.

5. Pet i t ioner returned to New York State on June 7, 1973, to be marr ied

at his parents'  synagogue in New Rochel le,  New York, where he remained for

approximately two weeks. Thereafter,  except for an occasional v is i t  with his

parents, he did not return to New York State. Pet i t ioner contends that he did

not spend more than thirty days in New York State during 1973.



6.  Pet i t ioner

resident of New York

i tse l f  va l ida te  h is

show that pet i t ioner
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indicated in his pet i t ion that

State, a credit  for taxes paid

refund request. No evidence was

was ent i t led to such credit .

even i f  he was held as a

to Massachusetts would in

adduced at the hearing to

CONCLUSIONS OF LAW

A. That the pet i t ioner 's move to Massachusetts for the purpose of

attending graduate school did not show the intent necessary to establ ish a new

domic i le .  Sec t ion  20  NYCRR 102.2(d) (2 )  s ta tes ,  in  par t ,  tha t ' rA  domic i le  once

establ ished cont inues unt i l  the person in quest ion moves to a new locat ion

with the bona fide intention of making his fixed and permanent home there. No

change of dornicile results from a removal to a new location if the intention

is to remain there only for a l imited t inelr t .  That pet i t ioner in this case

did not show that he intended Massachusetts to be his fixed and permanent

home.

B. That pet i t ioner,  a domici l iary of New York State, was a resident of

New York within the meaning and intent of  sect ion 605(a)(f)  of  the Tax Law

since he did not meet al l  three of the condit ions set forth in said secLion so

as to qual i fy as a nonresident for income tax purposes. That pet i t ioner

fai led to maintain a permanent place of abode pursuant to 20 NYCRR L02.2(e)

wh ich  s ta tes  tha t  r ' . . .a  p lace  o f  abode,  whether  in  th is  S ta te  o r  e lse ldhere ,  i s

not deemed permanent if it is maintained only during a temporary stay for the

accomplishment of a part icular purpose." That pet i t ioner 's rental  of  an

apartment must be character ized as a temporary rental  for the accomplishment

o f  a  par t i cu la r  purpose.

C. That pet i t ioner has fai led to sustain the burden of proof provi-sion

of the Tax Law, imposed by sect ion 689(e),  to show that he was ent i t led to a
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credit  for taxes al legedly paid to Massachusetts

of sect ion 620 of the Tax law.

within the meaning and intent

D. That the pet i t ion of Robert

of Refund Adjustment dated December 5,

refund claim, is sustained.

DATED: Albany, New York

NOV 1 4 €80

I .  t { ishnick is denied.

1975 deny ing  $1  ,74L.78

That the Statement

o f  pe t i t ioner 's

STATE coMl{ISs

'*a
COM}llSSIONER


