
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

E l i  &  A l i ce  L Ie I le r

the Pet i t iono f

o f

AT'FIDAVIT Otr' MAITING
for Redeterminat ion

of a Determinat ion

Personal fncome Tax

under Art ic le 22 of

for the Year 7972.

o f  a  Def ic iency

or a Refund of

the Tax Law

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th  day  o f  Ju Iy ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon EI i  & Al ice Wel ler,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

EI i  & Al ice Wel ler
4423-9Lh Avenue
Brooklyn, NY 11220

and by deposit ing same enclosed in a postpaid
(posL of f ice or  o f f ic ia l  deposi tory)  under  the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

\ l / : , ^ ,  1, '  . - / . - _  I
A{LL(,}(U,_ ( ( -/i(u)Ll!



STATE OF NEI' YORK
STATE TAX COMM]SSION

In the Matt.er

E l i  &  A l i ce  Wel le r

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for the Year 1972.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Aaron Kl i tenick the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vJrapper  addressed as  fo l lows:

Mr. Aaron Kli tenick
t727 -47 th  S t .
Brooklyn,  NY I I2O4

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
Lhe pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

18 th  day  o f  Ju Iy ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  18,  1980

El i  &  A l i ce  Wel le r
4423-9Lh Avenue
Brooklyn, NY Ll22O

D e a r  M r .  &  M r s .  W e l l e r :

Please take not i ,ce of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) egO of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Aaron Kl i tenick
t727-47th  SL.
Brooklyn, NY 11204
Taxing Bureau's Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EII WEIIER and ATICE \.tEttER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
r972.

A smal l  c laims hearing was

at the off ices of the State Tax

New York, on Novembex 29, IgTg

Kl i ten ick .  The Aud i t  D iv is ion

L e v i t t ,  E s q .  ,  o f  c o u n s e l ) .

DECISION

held  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

Commission, Two Llor ld Trade Center,  New York,

a t  9 :15  A.M.  Pet i t ioner  appeared by  Aaron

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Frank

Pet i t ioners ,  E l i  Wel le r  and A l ice  Wel le r ,  4423 9 th  Avenue,  Brook lyn ,  New

York 1722A, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1972 (Fi Ie

N o .  1 4 0 5 5 ) .

ISSIIES

I.  Whether pet i t ioner El i  Wel ler was ent. i t led to deduct automobi le

expenses .

I I Whether pet i t ioners properly claimed a loss from rental  property

FINDINGS OF FACT

1.  Pet i t ioners ,  E l i  Wel le r  and A l ice  Wel le r ,  t ime ly  f i led  a  jo in t  New

York State Income Tax ResidenL Return for the year 1972.

2. 0n December 13, 1973, the Income Tax Bureau issued a Statement of

Audit  Changes to pet i t ioners wherein, as the result  of  an audit ,  adjustments

were made to travel expenses, rental  income and expenses, and medical and



- 2 -

denta l  expenses ,  in  the  amounts  o f  $3 ,010.78 ,  $969.24 ,  and $304.15  respec t ive ly .

Add i t iona l l y ,  med ica l  and denta l  expenses  were  fu r ther  ad jus ted  by  $179.40 ,

which represented 3 percent of the increase in adjusted gross income as the

result  of  the aforementioned adjustments to travel expenses and rental  income

and expenses .  Accord ing ly ,  on  September  30 ,  7974 a  Not ice  o f  Def ic iency  was

issued aga ins t  pe t i t ioners  asser t ing  add i t iona l  persona l  income tax  o f  $163.59 ,

p l u s  i n t e r e s t  o f  $ 1 7 . 9 2 ,  f o r  a  t o t a l  d u e  o f  9 1 8 1 . 5 1 .

3. Pet i t ioners did not contest the adjustment to medical  and dental

e x p e n s e s  o f  9 3 0 4 . 1 5 .

4. The adjustment to travel expenses

expenses  c la imed o f  $3 ,069.50 .  There  were

of  expenses  c la imed.

as  t to ther  compensat ionr t .

6.  During the course of the

b i l l s ,  checks ,  rece ip ts  and o ther

e x p e n s e s  o f  $ 2 , 0 5 1 . 4 8 .

$ 3 , 0 1 0 . 7 8  r e l a t e d  t o  a u t o m o b i l e

adjustments made to the balance

hearing, pet i t ioner El i  Wel ler submitted

information to support  business automobi le

o f

no

5. Pet i t ioner EI i  LIeI ler was employed during the year L972 as an outside

sa lesman fo r  Ehr r ich  Food co . ,  rnc . ,  581 Aust in  P lace ,  Bronx ,  New York .  He

worked s ix  days  a  week,  and v is i ted  h is  employer 's  o f f i ce  f requent ly  each day .

He was required to use his personal automobi le and received an expense al lowance

of $95.00 per week, the sum of which was included on his wage and tax statement

7. Pet i t ioners owned a two-family dwel l ing and claimed a rental  loss of

$935.94  on  the  bus iness  por t ion  thereo f .  0n  aud i t ,  no  a l lowance was made fo r

deprec ia t ion  on  the  house s ince  pe t i t ioners  fa i led  to  es tab l i sh  the  or ig ina l

cos t  bas is .  Dur ing  the  hear ing  he ld  here in ,  pe t i t ioners  submi t ted  a  c los ing

statement which establ ished a purchase pr ice of $40r000.00. Other documentat ion
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was submitted pertaining to various expenses attr ibutable to rental income.

CONCIUSIONS OF LAW

A. That based on documentary and other evidence, pet i t ioner EI i  hlel ler

i s  p roper ly  en t i t led  to  deduc t  bus iness  au tomobi le  expenses  o f  $2 ,051.48  fo r

the  year  1972.

B. That based on documentary and other evidence, pet i t ioners are properly

en t i t led  to  c la im a  ren ta l  loss  o f  $935.94 .

C.  That  ad jus tment  to  med ica l  and denta l  expenses  o f  $304.15  is  sus ta ined.

D.  That  an  add i t iona l  med ica l  ad jus tment  o f  $30.54  is  requ i red  to  be

made as a result  of  the inrease in adjusted gross income result ing from incor-

porat ion of the adjustment to automobi le expenses claimed pursuant to Conclusion

of  Law t 'A t ' .

E. That the pet i t ion of EI i  Wel ler and Al ice Ltel ler is granted to the

e x t e n t  p r o v i d e d  i n  C o n c l u s i o n s  o f  l a w t t A t t ,  t t B t t a n d t t D t t l  a n d  t h a t ,  e x c e p t  a s  s o

granted ,  the  peL i t ion  is  in  a l l  oLher  respec ts  den ied .

F. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated September 30, 1974 Lo be consistent with the decision rendered

here in .

DATED: Albany, New York

JUL 1 I f,80
COMMISSION


