
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter

Andrea C. Wei

the Pet i t iono f

o f

AFFIDAVIT OF MAIIING

for Redeterminat ion of

of a Determinat ion or a

Personal fncome Tax

under Art ic le 22 of the

for  the  Year  1970.

a Def ic iency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Andrea C. Wei,  the pet i t ioner in the within proceeding, by enclosing a true

copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Andrea C. Wei
360  E .  72nd  S t .
New York, I f l f  10021

and by deposit ing same enclosed in a postpaid
(post  o f f ice or  o f f ic ia l  deposi tory)  under  the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said lerapper

pet i t ioner .

Sr+rorn to before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Andrea C. l {ei

the Pet i t ion

a Defic iency or a Revision

Refund of

Tax law

o f

o f

AFFIDAVIT OF MAIIING
for Redeterminat ion of

of a Deterninat ion or a

Personal Income Tax

under Art ic le 22 of Lhe

for  the  Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l
upon David J.  Mandelbau the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. David J.  Mandelbau
450 Seventh Ave.
New York,  NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said rrTrapper is t t re last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  June,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

June 6 ,  1980

Andrea C. Wei
3 6 0  E .  7 2 n d  S t .
New York, NY 10021

D e a r  M s .  W e i :

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, A1bany County, withln 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
David J.  Mandelbau
450 Seventh Ave.
New York, NY 10001
Taxing Bureau's Representat ive



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition

o f

ANDRXA C. I,.IEI

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the Year
L 9 7 0 .

DECISION

Peti t ioner,  Andrea c. [ .Jei ,  360 East 72nd street,  New york, New york

10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1970 (Fi Ie

N o .  1 3 8 3 2 ) .

A formal hearing was held before Wil l iam J. Dean, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two \^Jorld Trade Center,  New York, New

York ,  on  September  27 ,  1977 a t  2 :45  P.M.  Pet i t ioner  appeared by  Dav id  J .

Mandelbaum, CPA. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Francis

C o s g r o v e ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether the domici le of the pet i t ioner (a rninor) fol lows that of  the

parent who has custody of her.

I I .  Whether pet i t ioner was a resident of New York State during the year

1 9 7 0 .

FINDINGS OF FACT

1. Pet i t ioner,  Andrea C. Wei,  f i led a t imely New York State Income Tax

Nonres ident  Return  fo r  7970.  On sa id  re tu rn ,  pe t i t ioner  repor ted  $39r116.00

in Federal  income and no New York income.

2- 0n October 31, 1972 t lne fncome Tax Bureau issued a Statement of Audit

Changes against the pet i t ioner i rnposing $31796.24 in personal income tax plus



- 2 -

$499.74  in  in te res t  fo r  a  to ta l  o f  $4 ,295.58 .  Sa id  s ta tement  was issued on

the grounds that temporary absence from New York State does not effect a

change of residence status of a domici l iary of New York State. Accordingly,

on June 25, 1973' the Income Tax Bureau issued a Not ice of Def ic iency against

pet i t ioner.  The pet i t ioner t imeJ-y f i led a pet i t ion for redeterminat ion of

said def ic iency.

3. Pet i t ioner,  Andrea c. wei,  was born on Apri l  16, 1952, During the

tax year 7970, she was a minor.

4 .  Pet i t ioner 's  paren ts  l i ved  in  a  house in  Scarsda le ,  New York .  fn

7968,  pe t i t ioner 's  mother ,  Mrs .  I {e i ,  moved to  Ta iwan.

fn a wri t ten statement read into the record by the representat ive,

Mrs. LIei  gave these reasons for moving to Taiwan in 1968:

"f  went to Taipei in Taiwan in the middle of 1968. My marr iage
was ending and my husband suggested that I come to Taiwan to oversee
his business interest there. Unfortunately,  the business prospect
d id  no t  p roceed.

"In February, 7969 ny former husband and I  were divorced. I
Taipei my home with many more of my close relat ives near me
in New York and with my children spending sunmer vacations from
school and col lege with me in Taiwan.

"Each year I  v is i ted them whi le they were in school as ful l - t ime
students to be sure they were al l  r ight.

"After my divorce, I  took an apartment as my residence and was
employed as instructor in a l iberal  arts col lege in Taiwan. r
became act ive in a pr ivate club devoted to Chinese musical  arts,
which is a major entertainment and past ime in Taiwan."

In 1969, Mrs. Wei obtained a Taiwanese resident visa. She used funds

received from her divorce sett lement to purchase an apartment in Taiwan.

5. Pursuant to a Mexican divorce decree granted in L969, Urs. I^/ei  was

given sole care and custody of pet i t ioner.  Pet i t ioner vis i ted her mother in

Taiwan during the summers of 1968 and 1969, but not in 1970.

6. In 1970' pet i t ioner was a student at Tufts Universi ty in Medford,

made
than
high
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Massachusetts.  During the spr ing vacat ion of that year she visi ted her father,

who lived in an apartment in New York City. During the summer of 1970 she

remained in Massachusetts and spent t ime on Cape Cod. During her 1970 Christmas

vacation she was in Vermont for two weeks and spent one week in New York City

with her father.  She spent less than 30 days in New York State during 1.970.

7. As part  of  the property sett lement ar is ing from her divorce, the

Scarsdale house was deeded to Mrs. Wei.  Pr ior to the house being deeded to

her,  the house had been renLed to a third party by Mr. hlei  under a two-year

lease, with an opt ion to renew. At the terminat ion of the lease in March,

7973, the Scarsdale house was vacated and Mrs. I {ei  had a fr iend attempt to

sel l  the house. When this proved unsuccessful ,  she turned the house over to a

broker  who so ld  i t  in  1974.

CONCIUSIONS OF I.AW

A .

minor t  s

MaI I ina

That  when parents are separated by a judic ia l  decree or  d ivorce,  the

domic i le  fo l lows that  of  the parent  to  r , rhom custody has been awarded.

v .  M a r r i n a ,  7 6 7  M i s c .  3 4 3 ,  4  N . Y . s . 2 d  2 7  ( 1 9 3 8 ) .  T h e r e f o r e ,  p e t i t i o n e r , s

domici le fol lows the domici le of her mother.

B. That '  pet i t ioner has fai led to sustain the burden of proof imposed by

sect ion 689(e) of the Tax Law to establ ish that her mother changed domici le

from New York State to Taiwan. Pet i t ioner 's mother,  however,  did maintain a

permanent place of abode outside of New York State in 1970 and said abode is

deemed to have const i tuted the permanent place of abode of pet i t ioner,  Andrea C.

W e i .

C. That pet i t ioner had a permanent place of abode outside New York

State, had no permanent place of abode in the state and spent less than thir ty

days in the state in the year at issue. Therefore, pet i t ioner,  al though



domic i led  in  th is  s ta te ,  i s

6 0 5 ( a ) ( r )  o f  t h e  T a x  L a w .

D. That the pet. i t ion

Defic iency issued JuIy 25,

DATBD: Albany, New York

JUN 6 P8O

I_{+-

considered a nonresident of the state under sect ion

of Andrea C. Wei is granted and the Not ice of

1973 is  cance l led .

STATE TAX COI-IMISSION



STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter

Andrea C. lJei

the Petition

a  Def ic iency  or  a  Rev is ion

Refund of

Tax Law

o f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art . ic le 22 of Lhe

for  the  Year  1970.

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8 th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mail upon David J. Mandelbaurn the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. David J.  Mandelbaum
Mandelbaum & Garey
270 Madison Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t . ione r.  

a\
t /

/')

Sworn to before this t
\-- 

al 8 th  day  o f  Ju ly ,  1980.
\ -  (  \  i  t  n  t  n  '  4 / - J \ .' ,,. I X-\t*/ r^ Y-1-- x, '\-/- 

\ '


