
STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Pet i t ion

o f

Estate of J.  Arthur Warner

and Aline Warner

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Years  1960-1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Estate of J.  Arthur Warner,  and Al ine l farner,  the pet i t ioner in the

within proceeding, by enclosi-ng a true copy thereof in a securely sealed

postpaid wrapper addreseed as fol lows:

Estate of J. Arthur Warner
and Aline Warner
1-2 Doubling Road
Greenwich, CT

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That. deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

17 th  day  o f  October ,  1980.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the petitioner

is the last known address

l n a

of the

herein

of the



STATE OF NEI{ YORK
STATE TAX COMMISSION

In the tlatter of the Petition

o f

Estate of J.  Arthur Warner

and Aline Warner

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Years  1960-1970.

ATT'IDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Martin Berlin the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r.Jrapper addressed as fol lows:

Mr. Mart in Berl in
c/o Nathan Berkmen
29 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said lvrapper is the }ast

known address of the representat ive of the pet i t ioner.

Sworn

17rh

to  before me th is

day of  October,  1980.



STATE OF NEW YORK
STATE TAX COMMlSSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Estate of J. Arthur l/arner
and Aline lr/arner
L2 Doubling Road
Greenwich, CT

Dear  Ms.  Warner :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Co rntyr within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone + (518) 457-6240

Very truly yours,

STATE TAX COM}IISSION

cc:  Pet i t ioner 's  Representa t ive
MarLin BerI in
c/o Nathan Berkmen
29 Broadway
New York, NY 10006
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

TI{E ESTATE OF J. ARTHI.]R WARNER
(AIINE WARNER, E)GCUTRIX)

AND
ATINE I/ARNER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Ar1.icLe 22
of the Tax law for the Years 1960 through 1970.

DECISION

Peti t ioners, the Estate of J.  Arthur Warner (Al ine Warner,  Executr ix) and

Al ine I , /arner,  12 Doubl ing Road, Greenwich, ConnecLicut,  f i led pet i t ions for

redeterminat ion of a def ic iency or for refund of personal income tax under

Art ic le 22 of the Tax Law for the years 1960 through 1970 (Fi le No. 00579).

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York, on December 7, 1976 at 1:30 P.11. The pet i t ioners appeared by Mart in

Berl in,  Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. ( louis Senft ,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  I {hether requests for admissions on behalf  of  each of the pet i t ioners,

the Estate of J.  Arthur Warner (Al ine Warner,  Executr ix) and Al ine Warner,

should be deemed admitted for lack of response by the law Bureau.

II. Whether J. Arthur Warner had incorne subject to New York State income

Lax for the years 1960 through 1970.

I I I .  Whether pet i t ioner Al ine Warner had income subject to New York State

income tax for the years 1960 through 1970.
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FINDINGS OF FACT

1. J.  Arthur Warner did not f i le New York State income tax returns for

the years 1960 through 1970.

2. Pet i t ioner Al ine Warner did not f i le New York State income Lax returns

for the years 1960 through 1970.

3. 0n June 24, 1914, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioner the Estate of J.  Arthur Warner (Al ine Warner,  Executr ix),

imposing def ic iencies in personal income tax for the years 1960 through 1970

as fo l lows:

YBAR

1960
1961
7962
1963
7964
196s
7966
L967
1968
7969
r97A

TOTAI,

TAX ]NTERXST TOTAT

$16 64

$  673 .6s
748 .50
74B .50
7  48  . s0
7  48  .50
748  . 50
937  . 50

1  ,  137  . 50
1  , 375  . 50
7 ,624 .5A

$11 ,381 .15

$  533 .17
547  .5 r
502 .60
4s7 .69
472.78
367  . 87
404.s0
422 .s5
428.43
408  .5  1
361 .  88

iryn.6

$  L ,206 .82
1 ,296 .A7
1 ,251 .10
r ,2a6. r9
1,16r .28
t , t I 6 . 37
7  ,342 .0A
1  , 560 .05
1  , 803  . 93
2 ,033  . 01
2 ,257 .88

The deficiencies were based upon a failure to submit information on fees

received from a New York corporat ion during the period in issue, and were also

based upon said fees being paid for services performed in Connect icut rather

than New York State, for reasons of the employee's convenience.

4. 0n June 24, 1974, Lhe Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioner Al ine Warner imposing personal income tax, penalty and



interest for the vears

YBAR
$

3 ,290 .00
$23,363.25

1
I
1
1
1
1
I
2
z
3
3
5

1960
7967
1962
1963
7964
1965
7966
7967
1968
7969
L970

TOTAL

PENAI,TY
$  990 .9+

434.38
434.38
434.37
434.37
434.37
484.38
534.37
683 .38

1 ,43 r . 41
1  , 381  . 80

$7  ,078  .  15

TOTAT
$  s ,192 .9S

3 ,442 .81
3 ,338 .56
3 ,234 .30
3 ,  130 .05
3 ,025  . 80
3 ,257  . 85
3 ,465  . 89
4 ,268 .28
5 ,242 .77
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1960 through 1970 as fq l lows:

INTERBST
$-1;n7:66

1 ,270 .93
7 ,766 .68
1 .  , 062 .43

958 .  18
853 .93
835  . 97
794 .02
851 .40
757 .80
629 .94

m;4iE:94

. 75

.50

.50

.50

.50

.50

.50

.50

.50

.50
5  , 307  . 7  4

$40  ,860  .3

The deficiencies were based upon a failure to submit information on fees

received from a New York corporat ion during the period in issue, and were also

based upon said fees being paid for services performed in Connect icut rather

than New York State for reasons of the employee's convenience.

5. On November 5, 1976, a request for admissions rdas served upon the Law

Bureau of the Department of Taxat ion and Finance, concerning the tax l iabi l i ty

in issue here of pet i t ioner the Estate of J.  Arthur Warner.  This request was

made pursuant to sect ion 601.11 of the State Tax Commissi-on Rules of Pract ice

and Procedure .  Sec t ion  601.11(b) (1 ) (C)  s ta tes  tha t  a  reques t  fo r  admiss ions

may be submitted by a party upon another party not later than twenty days

before the formal hearing concerning:

"the truth of matter of  fact set forth in the request.  The
request shal l  pertain to matters as to which the party request ing
the admission reasonably bel ieves there can be no subsLant ial
dispute at the hearing and which are within the knowledge of
the adverse party or can be ascertained by him upon reason
inquiry." (Bmphasisffi

The law Bureau did not respond to the request.

6. 0n November 5, 1976, a request for admissions was served upon the Law

Bureau, concerning the tax l iabi l i ty in issue here of pet i t ioner Al ine Warner.

The Law Bureau did not respond to the request.
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7 .  The requests  fo r  admiss ion  in  F ind ings  o f  Fac t  "5"  and116" ,  supra ,

were t imely served.

B. There was extensive test imony at the formal hearing that pet i t ioners,

the Estate of J.  Arthur l {arner (Al ine l {arner,  Executr ix) and A1ine Warner,

hrere uncooperat ive with the Income Tax Bureau in i ts ef forts to ascertain

information concerning the income of said pet i t i -oners. They refused at al l

t imes to provide copies of their  Federal  1040 forms for tbe years in issue or

any other paperwork which would aid the Income Tax Bureau and, subsequently,

the Law Bureau in detennining necessary facts for the ascertainment of the tax

l iabi l i ty of  pet i t ioners for the years in issue. The Income Tax Bureau rel ied

solely on i-nconclusive information received from the fnternal Revenue Service

which indicated that an audit  had been performed fox 1964.

9. Pet i t ioner Al ine Warner was the control l ing shareholder of Gui ld

Equit ies, Inc. dur ing the period in issue. Gui ld Equit ies, Inc. was incorpor-

ated under the laws of New York State and maintained no offices outside New

York  Sta te .

10. During the years in issue, J.  Arthur Warner was paid by Gui ld Equit ies,

Inc. for services performed ent irely in Connect. icut.  No docLlnentary or other

substant ial  evidence was offered to prove ei ther that said services were

rendered as an independent consult ing contractor rather than as an employee,

or that said services were performed in Connect icut for the necessity of the

employer as opposed to the convenience of the employee.

11. During the years in issue, pet i t ioner Al ine Warner was paid for

services by Gui ld Equit ies, Inc. for services perforned ent irely in Connect icut.

There was no documentary or other substant ial  evidence offered to prove that

said services nrere rendered in Connecticut for the necessity of the enployer

as opposed to the convenience of the employee.
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CONCTUSIONS OF I.ALI

A. That since the law Bureau could not ascertain the facts in the requested

adrnissions in Finding of f'act "5" and tt6" upon reasonable inquiry, said requests

for admissions shal l  not be deemed admitted.

B. That the Income Tax Bureau's projection of petitioDers' incone for

the years at issue was arbitrary. There is no evidence in the record to

indicate how said figures were arrived at, nor is there evidence to show that

a proper audit  was conducted.

C. That since the services rendered by J.Arthur hlarner for Gui ld Equit ies,

fnc. during the years 1960 through 1970 were rendered totally without New York

State, in Connect icut,  the income received for these services is ent i rely

allocable without New York State within the meaning and intent of section 632

of the Tax law and 20 NYCRR 131.4(b).

D. That,  s ince the services rendered by pet i t ioner Al ine Warner for

Gui ld Equit ies, Inc. dur ing the years 1960 through 1970 were rendered total ly

without New York Stat.e,  in Connect icut,  the income received for these services

is entirely allocable without New York State within the meaning and intent of

sect ion 632 of the Tax Law and 20 NYCRR 131.4(b).

E. That the petitions of the Estate of J. Arthur I'tlarner (Aline hlarner,

Executrix) and Aline l{arner are granted and the notices of deficiency issued

June 24, 7974 are cancel led.

DATED: Albany, New York

OCT 1 z €90


