
STATE OF NEI.{ YORK
STATE TAX COMMISSION

In the Matter

James R. & Kathleen

the Pet i t ion

. t {a11is

of a Def ic iency or a Revision

or a Refund of

the Tax Law

o f

o f

M

AFFIDAVIT OF MAITING
for Redeterminat ion

of a Determinat. ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l

upon James R. & Kathleen M. Wal l is,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

f o l l o w s :

James R. & KathLeen M. Wal l is
Rick Lane
Peeksk i l l - ,  Ny  10566

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6 ,  1980

James R. & Kathleen M. Wal l is
Rick Lane
Peekski l l ,  NY 70556

D e a r  M r .  &  M r s .  W a l l i s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission- can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 nonths from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

JAMES R. I"IALIIS and I(ATHIBEN M. IdAttIS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the year
7 9 7 3 .

DECISION

Pet i t ioners ,  James R.  Wal l i s  and Kath leen M.  Wal l i s ,  R ick  Lane,  Peeksk i l l ,

New York 10566, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the vear

1973 (r i le No. 16722).

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

New York ,  on  November  26 ,  L979 a t  1 :15  P.M.  Pet i t ioner  James R.  I t la l l i s  appeared

pro se and for his wife.  The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  ( I rw in  levy ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioners were domici led in and residents of the State of New

York during the ent ire taxable year 7973.

FINDINGS OF FACT

1.  Pet i t ioners ,  James R.  Wal l i s  and Kath leen M.  Wal l i s ,  f i l ed  a  jo in t

New York State Income Tax Resident Return for the year 1973 whereon they

reported their  per iod of New York residence as being from January 1, to July 18,

7973.  Cons is ten t  w i th  sa id  f i l i ng ,  pe t i t ioners  subt rac ted  f rom to ta l  income,

that part  of  such income which was derived from out of State sources during

the i r  purpor ted  per iod  o f  nonres idence.
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Z. Pet i t ioners attached to their  return a copy of Federal  Form 2350,

App l ica t ion  fo r  Ex tens ion  o f  T ime For  F i l ing  U.S.  Income Tax  Return  ( fo r  U.S.

ci t izens abroad who expect to qual i fy for exempt earned income). Said appl icat ion

indicated that pet i t ioners qual i f ied for exemption based on physical  presence

in a foreign country or countr ies for 510 fuII  days of an 18 consecut ive-month

period. The Director of Internat ional Operat ions Internal Revenue Service

granted pet i t ionerst request for an extension of t ime unt i l  January 30, 1975.

3 .  0n  December  3 ,  1975,  the  Income Tax  Bureau issued a  Sta tement  o f

Audit  Changes to pet i t ioners wherein i t  held that they were residents of New

York State during the ent ire taxable year at issue. Accordingly,  on July 26,

1976, the Audit  Divis ion issued a Not ice of Def ic iency against pet i t ioners for

7973,  asser t ing  add i t iona l  persona l  income tax  o f  $2 ,508.85 ,  p lus  in te res t  o f

$428.91 ,  fo r  a  to ta l  due o f  $2 ,937.76 .  Pet i t ioners  t ime ly  f i led  a  pe t i t ion  in

which they stated that they ".  .  .were domici led outside New York State and

remained non-domici l iar ies of the State for at  least nineteen months subsequent

there to" .

4. Pet i t ioners contended that they changed their  residence from New York

State to I taly on July 18, 1973, and that at  such t ime their  intent was not to

return.

5 .  Pet i t ioners  in i t ia l l y  es tab l i shed New York  S ta te  as  the i r  domic i le

and residence during taxable year 1961. At this t ime pet i t ioner James R.

Idal l is commenced emplo5rment as a research scient ist  with Internat ional Business

Machines Co. ( IBM) in Yorktown Heights, New York.

6. During 7973, IBM l taly,  which was involved in establ ishing a scient i f ic

center aimed at br inging modern hydrologic technology to third world nat ions,

reques ted  pe t i t ioner  James R.  Ida l l i s ' s  ass is tance.  Upon accept ing  a  pos i t ion

connected with this project,  the durat ion of which was expected to be from
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ten years '  pet i t ioner sold his New York home and moved to I talv with

and two chi ldren.

Pet i t ioner  James R.  wa l r i s  had no  v isa  on  en ter ing  r ta ry ,  bu t  he

appl ied for a work permit  which he subsequent ly obtained.

8. 0n enter ing I taly,  pet i t ioners secured an apartment under a one-year

renewable lease and enrol led their  two young chi ldren in I tal ian schools.

9. Whi le in l taly,  pet i t ioners maintained bank accounts in both I talv

and New York.

10. Pet. i t ioner James R. Wal l is 's compensat ion remained unchanged at the

t ime of his transfer to I taly.  He was paid through IBM in New York, who in

turn received reimbursement from IBM Italy.  He contended that in addit ion to

paying taxes to I taly,  New York State income tax was withheld from his conpensa-

t ion  in  sp i te  o f  h is  cont inuous  ob jec t ions .

11. Pet i t ioners maintained New York State registrat ion of their  automobi le

whi le in I taly.  They contended that al though they attempted to secure l tal ian

reg is t ra t ion ,  Lhey  were  proh ib i ted  f rom do ing  so  by  the  I ta l ian  au thor i t ies .

72- Pet i t ioners made no attempts to ei ther rel inquish their  Unite, i l  States

c i t i zensh ip  o r  to  obLa in  I ta l ian  c i t i zensh ip .

13- During 1973, pet i t ioner James R. Wal l is returned to New York State

for two days, for the purpose of appearing in an fBM television commercial .

14. As the result  of  the fai lure of the IBM project in I taly,  pet i t ioner

James R. Wal l is returned to New York State in February, 1975 and resumed his

dutues with IBM in New York.

15 .  Pet i t ioner  Kath leen M.  Wal l i s ,  who is  p resent ly  d ivorced f rom pet i t ioner

James R. Idal l is,  remained in I taly with their  chi ldren for an undisclosed

period of t ime subsequent to her husband's return to New York. Eventual lv

they returned to the united states and moved to cal i fornia.
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16 .  An h is to r ica l  ana lys is  o f  pe t i t ioner  James R.  Wal l i s ' s  geograph ica l

movements revealed the fol lowing:

a -  That he was born a canadian ciLizen in Montrear,  canada.

b -  That he l ived in England for an undisclosed length of t ime where he

attended grade school,  high school and secured his f i rst  employment.

c -  That he subsequent ly moved to Canada, where he resided and was employed

in  var ious  c i t ies .

d * That he subsequent ly moved to the United States, where he resided and

was employed in var ious states.

e -  That he obtained United States ci t izenship at some point pr ior to

in i t ia l l y  es tab l i sh ing  New York  res idence,  and

f -  That since his return to New York from l taly in February, 1975, he

has cont inuously maintained a New york domici le and residence.

CONCTUSIONS 0F lAI.r]

A. That a United States ci t izen wi l l  not ordinari ly be deemed to have

changed his domici le by going to a foreign country unless i t  is c lear ly shown

that he intends to remain Lhere permanently.  For example, a United States

ci t izen domici led in New York who goes abroad because of an assignment by his

employer  o r  fo r  s tudy ,  research  or  recrea t ion ,  does  no t  lose  h is  New York

domici le unless i t  is c lear ly shown that he intends to remain abroad permanently

and no t  to  re tu rn  (20  NYCRR 102.2(d) (3 ) ) .

Further,  in determining an individualts intent ion in this regard, his

declarat ions wi l l  be given due weight,  but they wi l l  not be conclusive i f  they

are  cont rad ic ted  by  h is  conducr  (20  NYCRR 102.2(d) (2 ) ) .

The presumpti-on against a foreign domici le is stronger than the

general  presumption against a change of dornici le.  rr l ,ess evidence is required

to establ ish a change of domici le from one state to another than from one
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nat ion to anotherrr  (Matter of  Newcomb, 192 N.y. 238, 250, 84 N.E. 954).

In the instant case, pet i t ioner James R. hlal l isrs return to New York

upon the fai lure of the I tal ian scient i f ic project,  and his simultaneous

resumption of employrnent with IBM in New York, Ieads to the strong inference

that the pr ime factor determini t ive of the length of his stay in I taly,  was

the durat ion of the IBM project he was assigned to. Accordingly,  pet i t ioners

did not change their  New York domici le,  but rather remained New York domici l iar ies

th rough the  c lose  o f  the  taxab le  year  a t  i ssue.

B. That any person domici led in New York is a resident for income tax

purposes  fo r  a  spec i f i c  taxab le  year ,  un less  fo r  tha t  year  he  sa t is f ies  a l l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregat.e

not more than 30 days of the taxable year in this State (20 NyCRR 102.2(b)).

Since the pet i t ioners herein did not sat isfy these requirements, they

are deemed to have been residents of New York State for the ent ire taxable

y e a r  1 9 7 3 .

C-  That  pe t i t ioners ,  in  a r r i v ing  a t  New York  ad jus ted  gross  income,  a re

al lowed to exclude amounts const i tut ing earned income as def ined in sect ion

911(b) of the Internal Revenue Code; that the amount excludable by pet i t ioners

in 1973 is computed on the basis of the fol lowins forrnura:

Number of days in that part  of  the taxable year

,= ,  fal . l ing within onth period x
Number of days in the taxable yEar

$20,000 (Maximum amount
for an ent ire taxable
year under sect ion
e 1 1 ( b )  ( 2 )  )

and Kathleen M. Wal l is is grantedD.  That  the  pe t i t ion  o f  James R.  Wal l i s
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Law "C" supra; and that,  except as so

respec ts  den ied .

STATE TAX COMMISSION

Conc lus lon  o f

in al l  other

DATED:

JUN
Albany, New York

6 t9g0

ISSIONER


