
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Robert  D. and June

the Pet i t ion

I^ia I1

o f

o f

D .

AFFIDAVIT OF },IAII,ING
for Redeterminat ion

of a Determinat i-on

Personal Income Tax

under Art ic le 22 of

o f  a  Def ic iency

or a Refund of

or  a  Rev is ion

for the Years 1969

the Tax law

r974 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th  day  o f  June,  1980,  he  served Lhe w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Robert  D. and June D. WaII ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Robert  D. and June D. Wal l
16 Pembroke Dr.
Endicott, NY I3760

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United St.ates Postal  Service within the State

properly addressed wrapper in a

exclusive care and custodv of the

That deponent further says that the said

and that the address set forth on said l rrapper

pet i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

o f  New York .

addressee is

is the last

the pet i t ioner

known address

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Wa11Rober t  D . and June

AFFIDAVIT OF MAITING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of the Tax law

1 9 7 0 .fo r  the  Years  1969

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th  day  o f  June,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Charles R. Putr ino the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

v / rapper  addressed as  fo l lows:

Mr.  Char les R.  put r ino
50 Ave.  B
Endwel l ,  NY 13760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner herein and that the address set

i t ioner

Sworn to before rne this

20 th  day  o f  June,  1980.

o f

o f

D .

o f  a  Def ic iency  or  a  Rev is ion

or a Refund of



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20,  1980

Robert D. and June D. WalI
16 Pembroke Dr.
Bndicott ,  NY 13760

D e a r  M r .  &  M r s .  W a I l :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Charles R. Putr ino
50 Ave.  B
Endwel l ,  NY 73760
Taxing Bureau's Representat ive



STATE OF NEIi{ YORK

STAf,E TA)( COMMISSTON

In tlre l{atter of tl:e Petition

of

ROBERT D. VBT,L and JTJNE D. I^IALL

for Redeterrnirntion of a Deficienqg or
for Refund of Personal Incone Ta>< r:nder
Arbicle 22 of the Tax Larr,r for tlre Years
1969 and 1970.

DECISION

Petitioners, bbert D. Wall and Jr:ne D. Wall, 16 Penbroke Drive, Errdicott,

New York 13760, filed a petition for redetermjnation of a deficiency or for

refi-nd of personal incqne ta< rrnder Article 22 of ttre Ta:< Iapu for the years

1969 and 1970 (File No. 01542).

A $nall clairns hearirrg was held before Carl P. Wright, Hearing Officer,

at the offices of the State Tax @nmission, Goverrnrental Civic Center, 44 Hawley

Street, Binghamton, Ner^r York, on Septe$ber L2, 1979 at 9:15 A.M. Petitioner,

Robert D. Wall, appeared with Charles R. Putrino, Esq. Ttre Audit Division

appeared by Ralph J. Vecchio, Esg. (Patricia L" Bn-mbaugh, Ese., of ounsel).

ISSUES

I. VihetLrer petitioners, bbert D. Wall and Jr:ne D. Wall, changed threir

dcnfcile and residence frcrn Nerv York State to St. Iouis, Missouri during the

period Febrr"mrlz 25, L969 to Jr-ine 25t 1970.

II. Whetlrer petitioners properly clained oontributions on their 1970

New York State personal inccrne tax return.
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FNID]NC"S OF FASI

1. Petj-tioners, bbert D. Wall ard Jr:ne D. WaII, tirnely filed a }[ew York

State Inccne Tax Resident Returr: for 1969, on which they cla5ned to be residstts

of Nevr York State during ttre period Januaqz L, L969 tlrrough Februaqz 24, L969.

Or said rett:.rn, tlrey excluded incsre and deducbions earned or ocpended during

t*re period they resided jn Missor:ri.

2. Petitioners tinely filed a lb,v York State Inccnre Tar< Resident Return

for I97Q, on rafiich ttrey clained to be residents of Nerar York State during ttre

period June 25, 1970 ttrrough Deaer,ber 3Lt L970. On said return, ttrey again

o<cluded incore ard deductions earned or ecpended during ttre period ttrey

resided in wlissor.rri.

3. On Februarlr 26, 1973, ttre Incqre Til( Bureau issued trro notices of

deficienql. One notice was for 1969, asserting additiornl personal incone ta:c

of $1,929.90, plus interest of $331.56, for a sum of 92,26L.46. rltre other

notice was for 1970, irrposing personal inccne tax of $21227.46, plus interest

of $249.03, for a total of $2,476.49. fn each of the rptices of deficienry,

the Inone Ta< Bureau contended that ttre petitioners were doniciled in New York

State ard, therefore, taxable as residents on all inone vtprenrer earned. In

the l$otice issued for L970, an adjr:.stment was nnde to contributions.

4. Prior to Febrr.nqrt L969, petitioners were dcnriciliaries of Nen York

State. In Februaqr of L969, petitioner rcbert D. Wall was transferred by his

enployer, International Busjness l4aclrines @rporation (hereinaftor "IBM") to

an on-site location at l"trcDonne1l Douglas @rporation in St. Iruis, l4issouri.

Petitioner Robert D. Wall was oonsidereC to be on "due' status" wh-ich by

policy IBM defines as follcxnrs:

"art enplqgee is in duty status wlren he has rp pernranent r,vork
location because his job'requires, ontinuous dutlz station
reassignnrents for irdefinite periods".
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In l&. Wal1rs case, IBM chose "duty status" because of tlre likelihood the

petitioner was going to be transferred to Texas after the St. Louis assigrrrrent.

Ttere was also ttre trnssibility that petitioner might ctroose tc, beccne IBMrs

resident engineering memager in St. Iouis for an extended period of tine wittr

a transfer thereafter to an undefined location.

5. Petitioners entended their intent to becone residerrts of the Stat€

of Missouri was manifested bryr enrolling ttreir ctrildren iJr St. Ic,uis schools,

effecting ctranges in j:rsr.rance policies, aogujring licenses and registrations

for olnration of vehicles in the Stat€ of l4issor:ri and paying tr4issowi State

taces as bona fide residents of ttre State of Missor:ri.

6. Petitioners sold their house in Vestal, Ner^r York on Februaqt 15,

1969 and npved their betongings to an apartment j:"r St. Iouis. While in St. Iouis,

tlrey looked at available real estate, but fourd none to ttreir liking. D:ring

Noveniber, I969t the petitioners knerv ttrat ttre assigrmnent in St. Iouis wottld

soon end. Du',ring Februarl, 1970, they @an building a house on property ttey

pr:rchased in Olrego, Nerv York dr:ring Januarlr, L969.

7. Petitioners returned to Nerur York on Jr:ne 25, L970.

8. Petitioners suknritted, a aopy of their 1969 Missouri i:dividual

inccne tax return whictr stpvred ttrey paid $448.31 i-:r lutissouri State ta>< frcnt

the wagas which l4r. Wa1I earned threre. Ihey were also given ttre oplnrtr.rrity

to present tlreir 1970 Missouri tax returni howev€r, they did rot do so.

9. Petitioners jntroduced sqre receipts for tlre claimed contriJrutions

for 1970. Ihe total of tJ:ese receipts was not greater than the anount allo\^,ed

bV the Incqre Tor Brrreau.
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CCAICT,USIONS OF IAII

A. That a domicile, once established, oontirrues until the person jn

question mcves to a nevir location wittr ttre bOna fide intention of rnking his

fixed and pennanent hqne tlrere [20 ITYCRR I02.2(d) (2) ] r even though such person

rnay, at sqre future tine, seek a hcne elsevvhere (l4cCarthlz v. ],!cCarthy, 39 N.Y.S.2d

922). No clrarge of dqnicile results from a renpval to a nemi location if ttre

intention is to rernajn tLrere only for a timited tjrne; this nrle applies even

ttough ttre individual rnay have sold or dislnsed of his forner fprne [20 I{YCRR

L02.2(d) (2) I . Ttre question of what place shall be onsidered ttre dqnicile of

a party is one of fasb ratlrer than of law (Pign:ate1li v. Pigrnatelli, 8 N.Y.S.2d

10). EVidence to establish reqrrired intertion to effect a change in dqnicile

must be clear arxl crrnvjncing. That petitioners have failed to establish by a

pretrnrderance of evidence that ttrey clranged their domicile frcrn Nevs York State

to lvlissouri.

B. That petitioners, Robert D. WaIl ard Jr::re D. Wall, were dcnriciliaries

of New York State during 1969 ard L970, having at nc tine effected a ctrange of

domicile to the State of Missouri.

C. That petitioners spent npre tLran 30 d.ays in Nqr York dr:ring each of

ttte years 1969 and 1970, and did not rnajntain a penrnnent place of abode

outside Neur York State for eaclr of ttre errtire years at issue; ttrerefore, they

were residerrt irdividr-rals in accordance with ttre neaning and intent of section

605 (a) of tlre Tax Lar,,r arxl 20 I{YCRR 102.2.

D. That petitioners have failed to sustain the btrrden of prcof wittrin

the nearrjrg ard j:rtent of section 689 (e) of ttre Ta< I-avr in establishing that

they were entitled to a greater arnor:nt in rcntributions in 1970 than allo\^red

by tLre Inone Tar< Bureau.
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E. Ihat petitioners are entitled to a resident ta:< credit of $448.3f

for 1969 in accrrrdance witl: section 620 of thre Ta:< Iaw. The Audit Division

is directed to nodify tlre Nctice of Deficiency for L969, issued on Febnrarlz 26,

L973, by tlre amount of said allcnr'rable resident tax credit.

F. That th.e petition of Roberb D. I^IaI1 ard Jr:ne D. Wa11 is granted to

the extent indicated in Conclusion of law "En, and that, o<cept as so granted,

thre petition is in all ottrer respects denied.

DATED: Albany, Neral York

JUN 2 0 198U


