
STATE OF NEW YORK

STATE TAX CO}IMISSION

In  the Mat ter  of  the Pet i t ions

o f

c .  H .  WATKER &  CO. ,  and
Re la ted  Cases

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal fncome and
Unincorporated Business Taxes under
Art ic les 16,  16-A,  22 and 23 af  the Tax
Law for  the Years 1956 through 1970.

DECISION

Peti t ioner,  G. H. t{alker & Co.,  t imely f i led an appl icat ion for revision

or refund of unincorporated business tax under Art ic le 16-A of the Tax Law for

the  years  L956,  1957,  1958 and 1959.

Pet i t ioner f i led two pet i t ions for redeterminat ion of a def ic iency or for

refund of unincorporated business tax, one for 1960 and 1961 and the other for

1962 th rough 1970 (F i le  Nos.  0011r  and 01569) .

A formal hearing was held before Nigel G. Ir t r ight,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Apri l  29, 1976 and was cont inued July 14 and 15 of that year.  Pet i-

t ioner appeared by White and Case (Gwynne H. Wales, Diana Pinover,  Emanuel

Demos and John J. McAvoy, Esqs.,  of  counsel) .  The Income Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (So lomon S ies ,  Esq. ,  o f  counse l ) .

A decision aff i rming the def ic iencies was issued by the State Tax Commission

on FebruarV 8, 7977, but was annul led by the Supreme Court,  Appet late Divis ion,

Third Department, which remitted the matter to the State Tax Commission for

further proceedings not inconsistent with i ts opinion.

The years 1956 through 1959 lrere not part  of  said court  proceedings since

the State Tax Commission had st ipulated that the resolut ion of the issuer;
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I .  Wtrether pet i t ioner,  an underwri ter and dealer in securi t ies, properly

al located pr imary or underwri t ing prof i ts,  where pet i t ioner,  as a member of an

underwriting syndicate managed by a New York based underwriLer, entered into a

commitment for the purchase of securi t ies of an issuing corporat ion or bonds

of a municipal i ty.

r r .  whether ,  in  the  a l te rna t ive ,  pe t i t ioner ,  G.  H.  h rarker  &  co . ,  can

al locate the excess of i ts unincorporated business gross income over i ts

unincorporated business deduct ions based on the three factor formula.

I I I .  Whether pet i t ioner properly al located commissions earned from the

execut ion of stock purchase or sale orders on the New York and American Stock

Exchanges, where such orders or iginated in pet i t ioner 's off ices outside New

York .

IV. Whether pet i t ioner properly al located prof i t -sharing contr ibut ions.

V. Whether pet i t ioner properly al located interest income and interest

deduct ions.

VI.  Whether  pet i t ioner  should have a l located to the of f ices outs ide New

York a bookkeeping charge for  serv ices per formed by the New York of f ice for

pet i t ioner 's  out-of -s tate of f ices,  at  the rate of  f ive percent  of  the tota l

commissions on orders or ig inat ing outs ide New york.

VI I .  Whether  the surcharge on commissions received by pet i t ioner  in  1970

const i tu ted addi t ionar  commission income al locable to New york.

VI I I .  Whether  net  operat ing losses susta ined in 1969 and L}TO could be

cla imed by pet i t ioner  for  1966 and,  1967 respect ive ly .
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IX. Whether suff icient grounds exist for granting petit ionerts motion for

summary judgment ,  based on a l leged protracted delay.

FINDINGS OF FACT

1.  Pet i t ioner ,  G.H.  l {a lker  &  Co. ,  t ime ly  f i led  New York  S ta te  par tnersh ip

returns and unincorporated business tax returns for the years 1956 through

1 9 7 0 .

2- On lTay 24, 1966, the Income Tax Bureau issued not ices of addit ional

assessment to the partnership for unincorporated business taxes for 7956

through 1959 in the fol lowing amounts:

1956 972,586 .72
1 9 5 7  1 4 , 0 6 6 . 7 9
1 9 5 8  1 3 ,  1 4 8 . 9 3
1 9 5 9  1 5  , 0 9 0  . 6 3

On October 22, 1965, the Income Tax Bureau issued a Statement of

Audit  Changes to the partnership for unincorporated business taxes for 1960

and 1961 in  the  amounts  o f  $15,016.10  and $15,336.22  respec t ive ly ,  p lus  in te res t ,

and '  Ju ly  11 ,  1966,  t ime ly  i ssued a  Not ice  o f  Def ic iency  there for .  On March  1 ,

1974, the Income Tax Bureau issued a Statement of Audit  Changes to the partner-

ship for unincorporated business income taxes for 7962 through 1970 in the

fol lowing amounts:

1962 $20,667.24 pLus interest
1963 21,027.32 plus interest
7964 24 ,599.76  p lus  in te res t
L965 27 ,361.40  p lus  in te res t
1966 31 ,589.84  p lus  in te res t
7967 34,536.52 plus interest
1968 51 ,883.53  p lus  in te res t .
L969 77  ,250.27  p lus  in te res t
L970 14 ,265.14  p lus  in te res t

0n  Apr i l  12 ,  1974,  a  Not ice  o f  Def ic iency  was t ime ly  i ssued.

3-  On June 23 ,  L966,  G.  H.  t {a lker  &  Co.  t ime ly  f i led  an  App l ica t ion  fo r

Revision or Refund of Unincorporated Business Taxes on Form IT-113 for 1956

through 1959.
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0n August 1, 7966, pet i t ioner t imely f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund for 1960 and Lg61-,  and June 26, 1974 f i led a

simi lar pet i t ion with respect to the years 1962 through 1970. In addit ion, on

January 10, 1972, pet i t ioner f i led claims for credit  or refund for 1966 and

L967. A Not ice of Disal lowance of these two claims was sent to pet i t ioner

Apr i l  13 ,  7973.

4- Pet i t ioner was a partnership engaged in business as investment bankers

and stockbrokers in New York, Missouri ,  Rhode fsland, Connect icut,  f l l inois

and Pennsylvania during the taxable period 1956 through 1970. During those

years, the partnership was organized into three regional centers, with respect ive

main off ices in New York, New York, St.  Louis,  Missouri  and Providence, Rhode

Island. The New York group included an off ice in New York City,  as wel l  as

off ices in White Plains, New York, Hart ford and Bridgeport ,  Connect icut and

Phi ladelphia, Pennsylvania. The St.  louis group included the main off ice in

St.  Louis and an off ice in Kansas City,  Missouri .  The Providence group included

off ices in Providence and Pawtucket,  Rhode Island. During the period from

1956 through 1970, the partnership was a member of the New York Stock Exchange,

held a seat on such exchange and had a partner on the floor of the exchange.

The partnership was also an associate member of the American Stock Exchange.

5. A partnership agreement of December 15, L962, representat ive of the

partnership agreements in effect 1960 through 1970, was signed by 27 general

partners. A committee of seven managing partners, each of whom managed regional

group off ices, determined the addit ional salary pa5rments for partners, based

on the prof i t  performance of the regional group of of f ices where the partners

were employed.

6. The capital  of  the partnership was al located to the three regional

o f f i ces  as  fo l lows:



New York
St .  Lou is
Providence

The al locat ion stated above for

partnership agreement.

New York
St .  Lou is
Providence

- J -

7960-7969 1970---5b%- -6n
25% 25"/.
25% 70"/.

1960 through 1969 was contained in the 1962

7. As a matter of  operat ing pract ice, pursuant to the December 15 ,  1962

partnership agreement,  the underwri t ing part ic ipat ions and sel l ing group

al lotments were to be divided between the regional of f ices of the f i rm as

follows (although the testimony of Frederick Wonham, the New York syndicate

partner,  indicates that these percentages were not constant throughout the

p e r i o d ) :

Bonds and Preferred Stocks Common Stocks
s0%
30%
20%

4sy,
37%
18%

Variat ion of the percentages could be made by mutual agreement between off ices.

8-  The books  o f  account  o f  pe t i t ioner ,  G.  H.  Walker  &  Co. ,  rdere  main ta ined

on a basis which accounted for the act iv i t ies of each of the three regional

groups of of f ices separately,  so that the prof i t  or loss of each of these

regional centers could be separately determined. In addit ion, separate accounts

were maintained for each branch off ice within each of the three regional

Sroups, showing the amount of i-ncome and deductions attributable to each.

9. During the years in issue, pet i t ioner was a member of underwri t ing

syndicates. The underwriting agreemenLs entered into by such members of the

syndicate were retained by the underwri t ing managers. Pet i t ionerrs part ic i-

pat ion in such an underwri t ing syndicate would usual ly begin with a telephone

calI  f rom the managing underwri ter to pet i t ioner 's New York syndicate partner,

invi t ing such part ic ipat ion. The managing partners in New York, St.  Louis and

Providence would then be contacted by the New York syndicate manager to discuss
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the particular underwriting. A refusal by a managing partner would nornally

result  in pet i t ioner decl ining the invi tat ion to part ic ipate in the under-

wr i t ing .

10. The underwri t ing agreements were entered into for the purpose of

faci l i tat ing the sale to the publ ic of securi t ies issued by an issuing corpor-

at ion, and were subject to the regulat ions of the Securi t ies and Exchange

Commission. The di f ference between the pr ice at which the shares are purchased

from the issuing corporat ions, and the pr ice at which they are to be offered

to the publ ic is cal led the i lspread".  Of the spread, a certain port ion is to

be returned to the managing underwriter or underwriters as their underwriting

fee. Another port ion is retained by the underwri ter as his underwri t ing

prof i t ,  as compensat ion for being part  of  the underwri t ing syndicate. The

balance of the spread, namely the "secondary prof i tst ' ,  is retained by the

sel lers of the stock to the publ ic whether the sel lers of the stock are the

underwri ters sel l ing through their  branch off ices, or a sel l ing group of which

the underwriter may or may not be a part, or any dealers invited by the managing

underwri ter to part ic ipate.

The underwriting agreement provides for a commitment by each underwriter

to purchase a certain amount of the issued securi t ies. The underwri t ing

agreement may provide that a certain port ion of the securi t ies to which the

underwriting member has connitted himself may be reserved by the management to

be sold to members of a sel l ing group who are not part ies to the underwri t ing

agreement and who would be entitled only to secondary profits. Members of the

selling group may either be invited by the underwriting manager or they may

request the manager to al low their  part ic ipat ion. Each such member may enter

into a lega1 commitment to purchase issued shares. In certain instances, a

member of the underwriting group may also request to become a member of the
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sel l ing group which usual ly occurs when such member is able to sel l  more than

the shares al lot ted to i t .  By so doing, the underwri ter gains the advantage

of being both an underwri ter,  receiving underwri t ing prof i ts as a member of

the underwriting group, and a member of the selling group selling directly to

the publ ic,  thereby arso separately receiving secondary prof i ts.

11. The not ices of def ic iency herein add the "pr imary" or underwri t ing

prof i t  der ived from underwri t ten securi t ies to New York income, less an amount

for certain expenses. The attr ibut ion of prof i t  was based on the New York

Iocat ion of the underwri t ing syndicate manager,  whose act iv i t ies resulted in

"pr imary t '  p ro f i t s .  Pe t i t ioner ,  G.  H.  Walker  &  Co. ,  had a l loca ted  such t tp r imary t t

prof i ts based on the locat ion of the off ice of the partnership which actual ly

sold the underwri t ten securi ty.

72. Pet i t ionerrs off ices outside New York paid the New York off ice 35

percent of gross commissions for New York clear ing services with respect to

trades executed in New York which or iginated in such outside off ices. This 35

percent charge was agreed on among the managing partners of the three regional

off ices as the result  of  negot iat ions concerning the prof i t -base of each

off ice, for purposes of determining the partners'  compensat ion. This percentage

was maintained for the ent ire tax period in quest ion.

13 .  Pet i t ioner ,  G.  H.  Walker  &  Co. ,  bor rowed pr imar i l y  f rom New York

banks to provide working capital for the entire fi-rm, and to finance the

margin accounts of customers.

(a) The interest cost of  the working capital  loans was al located to

each regional of f ice of the partnership in proport ion to the securi t ies inventory

of each regional of f ice, which inventory was used as the col lateral  for the

loans. The interest was charged to each regional of f ice on the basis of the

weighted average monthly interest cost of  carrying the loan.



- 8 -

(b)  Margin accounts,  whereby customers borrowed f ron pet i t ioner  for

the purpose of  f inancing a por t ion of  the cost  of  secur i t ies in  the customers '

acccounts, I,eere financed in turn by petit ioner borrowing from banks using the

secu r i t i es  o f  t he  cus tomer  as  co l l a te ra l .  Pe t i L i one r ,  G .  H .  t r l a l ke r  &  Co . ,

paid in terest  to  the banks at  the "broker  cal l  ra tet r ,  which var ied,  and in

turn charged the customer in terest  at  a rate one-hal f  percent  above the broker

cal l  ra te.  Each regional  of f ice of  pet i t ioner  was charged the broker  cal l

rate '  in  accordance wi th i ts  proport ion of  money loaned in margin accounts,

based on average monthly  customer balances and interest  rates.  Each of f ice

also ref lected the one-ha1f  percent  above the broker  cal l  ra te charged to

margin customers on i ts  own books.

14-  Pet i t ioner  apport ioned and a l located prof i t -shar ing,  pensions and

other  s imi lar  ' remployee-type" costs on the basis  of  a percentage of  employees

in each regional  of f ice wi th other  factors (e.g.  length of  serv ice)  a lso being

considered.  This ' runi t  basis"  approach employed by pet i t ioner  resul ted in  a

smal ler  deduct ion for  such expenses than that  of  the Income Tax Bureau adjustment ,

which was based on a h igher  at t r ibut ion of  prof i ts  to  the New York of f ice.

Real locat ion of  par tnership serv ices for  1962 through 1970 by the Income Tax

Bureau a lso increased the deduct ion regarding New york operat ions.

15 .  Fo r  po r t i ons  o f  t he  pe r i od  f rom 1960  to  1970 ,  each  reg iona l  o f f i ce

mainta ined i ts  own bookkeeping.  Addi t ional  bookkeeping on t ransact ions executed

in New York for  c l ients of  the par tnershi -p was per formed in New York.  Fur ther-

more '  a swi tch to computer ized operat ions in  approximately  the n iddle of  th is

per iod,  which operat ions were conducted in  New York,  increased the bookkeeping

serv ices per formed in New York.  In  the Income Tax Bureau audi t  and the sub-

sequent  not ices of  def ic iency,  f ive percent  of  outs ide commissions was charged

against  the of f ices outs ide New York and t reated as income al locable to New



-9 -

York or as a reduct ion of expenses al locable to New York, thereby increasing

income al locable to New York.

16. In 1970, pet i t ioner charged i ts customers a commission surcharge,

pursuant to stock exchange requirements, but did not al locate any port ion of

this increased comrnission to New york.

I7 -  Pet i t ioner f i led two claims for refund for 1966 and 1967, based on

net operat ing loss carrybacks from 1969 and 7970. Such claims were disal lowed

by the Income Tax Bureau on the grounds that the interests of the partners in

G.  H.  Walker  &  Co.  fo r  1969 and 1970 ( the  loss  years ) ,  who a lso  had an  in te res t

in the partnership during L966 and 1967 (the carryback years), did not equal

80 percent of the interest in the partnership in such loss years.

18. The books and records of pet i t ioner clear ly disclose the income and

expenses of i ts New York operat ion.

19. Pet i t ioner made a motion for summary judgment based on al leged pro-

tracted and del iberate delay which, pet i t ioner claimed, not only made i t

di f f icul t  for pet i t ioner to prepare for t r ia l ,  but also const i tuted a denial

of due process and equal protect ion of the law under the const i tut ions of both

the United States and the State of New york.

CONCLUSIONS OF LAW

A. That the al locat ion of pr imary underwri t ing prof i ts based on the

location of the managing underwriter and the location at which the underwriting

act iv i ty is managed is erroneous (Matter of  J.  C. Bradford & Co. v.  State Tax

Commiss iog ,  62  A.D.zd ,  69 ,  4A3 N.Y.S.2d  813) .  The Aud i t  D iv is ion  is  hereby

directed to compute the primary underwriting profits using a retroactive

app l ica t ion  o f  20  NYCRR 207 .&(d)  (1 )  (2 )  (3 ) .

B. That the net busi-ness income of pet i t ioner,  G. H. Wa1ker & Co.,  rdas
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properly determinable from the books and records of pet i t ioner.  Tax law

5707(b),  20 NyCRR 207.3(c) (substant ial ly the same as the aforementioned State

Tax Comrnission Regulat ion 20 NYCRR 287.1).  Direct account ing is the preferred

method and the use of the three factor formula contained in 5707(c) to al locate

the income of pet i t ioner is unwarranted (Piper,  Jaffray and Hopwood v. State

Tax commiss ion ,42  A.D.2d 381 and J .  c .  Brad ford  & co .  v .  s ta te  Tcx  qgryn lss ion ,

6 2  A . D  . 2 d  6 9 )  .

C-  That  a l though the use of  the percentage a l locat ion of  commissions to

New York is  expressly  author ized.  by the State Tax Comrniss ion in  i ts  regulat ions

(20 NYCRR 2o7 .5(c)  ( t )  and (2)  and Regular ion Arr ic le 47L eg2-a) ,  the ev idence

submit ted by pet i t ioner  showed that  the percentage was s igni f icant ly  less for

the years aL issue.  The Audi t  Div is ion is  hereby d i rected to obta in,  f rom

pet i t ioner ,  an af f idavi t  or  s tatement  as to the commission rates which were

cha rged  fo r  sa id  yea rs .

D.  That  the prof i t -shar ing a l locat ion made by the Income Tax Bureau,

which resul ted in  favorable Lax consequences to pet i t ioner ,  was proper.

E.  That  the in terest  income and deduct ion adjustments conta ined in the

not ices of  def ic iency,  and the under ly ing computat ion thereof ,  lack suf f ic ient

basis .  Accordingly ,  such adjustments must  be deleted f rom the not ices of

def ic iency.  The books and records of  pet i t ioner  are to be fo l lowed in th is

regard.  Such books and records of  pet i t ioner  ind icate,  however,  that  New York

interest  expense is  deducted for  the ent i re "New York group" which inc ludes

of f ices in  Phi ladelphia,  Pennsylvania and Br idgeport  and Hart ford,  Connect icut .

Al l  such interest  expenses f rom these out-of -s tate of f ices in  the New York

group must  be a l located to sources outs ide New York State.  The Audi t  Div is ion

is  accordingly  d i rected to recompute the a l locat ion of  in terest  expense con-

s is tent  wi th the above.



-  1 1 _

F. That the f ive percent bookkeeping charge described in Finding of Fact

"15t ' ,  supra, is determined to be an unwarranted audit  change to the extent

that i t  ref lects any bookkeeping performed by the New York off ice of pet i t ioner

concerning the sale or purchase of stocks or bonds, since any such act iv i t ies

are deemed to be included in the computat ion of the Commissiont s al locat ion

contained in Conclusion of Law "C", supra. Furthermore, the bookkeeping

adjustment determined as a percentage of commissions earned outside New York

State const i tutes an effort  to apport ion bookkeeping expenses attr ibutable in

part  to the product. ion of income to the sources of such income. This measure

is arbi trary,  and the Audit  Divis ion is directed to delete such adjustments

fron the not ices of def ic iency.

G. That the surcharge on commissions received by pet i t ioner in 1970

const i tuted income al locable to New York and should be so al located, consistent

with the regulat ions of the State Tax Commission ci ted in Conclusion of Law

t t C t t ,  s u p r a .

H.  That  the d isal lowance of  the c la ims for  refund issued by the Income

Tax  Bu reau  (F ind ing  o f  Fac t  "17 " ,  sup ra ) ,  f o r  1966  and  1967 ,  wh i ch  c la ims  were

predicated on net  operat ing loss carrybacks f rom 1969 and 1970,  was improper.

Evidence was adduced to establ ish that  the in terest  of  par tners in  G.  H.

hra lker  & Co.  dur ing 7969 and 1970 ( the loss years) ,  which par tners a lso had an

interest  in  G.  H.  I {a lker  & Co.  dur ing 1966 and L967 ( the carryback years) ,

amounted to at  least  80 percent  of  the in terest  in  the par tnership dur ing

these  l oss  yea rs .

I .  That  the moLion for  sunmary judgment  made by pet i t ioner ,  G.  H.  h la lker

&  Co . ,  i s  den ied  s ince  the  S ta te  o f  New yo rk

taxes lawfully imposed and remaining unpaid

cannot be estopped fron col lect ing

in the absence of statutory authority

4s  A.D .2d  624) .(Matter of  Mql{ahan v. State Tax Commission,
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J- That the Appl icat ion for Revision or Refund of Unincorporated Business

Taxes of G. H. Walker & Co. for 1956 through 1959 is granted to the extent

that the not ices of addit ional assessment for said years are cancel led; that

G. H. l t la lker & Co. is not ent i t led to a refund of taxes paid since i ts appl i -

cat ion was not f i led within the two-year period prescr ibed in sect ion 314 of

Art ic le 16 of the Tax law.

K. That t 'he pet i t ions of G. H. htalker & Co. for 1960 through 1970 are

granted to the extent indicated in conclusions of Law t tA" 
,  "c",  ' rE",  t 'F" and

rrHrr '  and that,  except as so graated, the pet i t ions are in al l  other respects

den ied .

DATED: Albany, New York STATE TAX COMMISSION

FEBTSgM

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

G .  H .  W a l k e r  &  C o .  e t .  a I .

c/o Emanuel G. Demos

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Art ic le 16, 16-A, 22 & 23 of rhe Tax law

AT'FIDAVIT OF MAIIING

for  the  Years  1955 -  1970.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

ma i l  upon  G .  H .  h ta l ke r  &  Co .  e t .  a I . ,  c /o  Emanue l  G .  Demos ,  t he  pe t i t i one r  i n

the wi th in proceedinSr by enclos ing a t rue copy thereof  in  a securely  sealed

pos tpa id  w rappe r  add ressed  as  f o l l ows :

c .  H .  Wa lke r  &  Co .  e t .  a l .
c/o Emanuel G. Demos
14  Wa] l  s t .
New York, Ny 10005

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

13 th  day  o f  February ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  13 ,  1980

G. H. hralker &
c/o Emanuel- G.
1 4  W a l l  S t .
New York, NY

Gentlemen:

C o .  e t .
Demos

10005

a l .

P1ease take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the adninistrative level.
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerni-ng the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau'  s  Representat ive


