
STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

The V i l lage  Green o f  Van Buren,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9A of the Tax law

for the Years 1972 & 7973.

AFF]DAV]T OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th  day  o f  June,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon The Vi l lage Green of Van Buren, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

The V i l lage  Green o f  Van Buren,  Inc .
6 0 5  W .  G e n e s e e  S t .
Syracuse, NY 13204

and by deposit . ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address seL forth on said wrapper

pet i t ioner .

Sworn to before me this

18 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

The Vi l lage Green of Van Buren, Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9A of the Tax law

for the Years 7972 &, 1973.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th  day  o f  June,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Perry Balagur the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Perry Balagur
605  W.  Genesee  S t .
Syracuse, NY 13204

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the exclusive care and custody of the
United States Postal Servi-ce within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

l8 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 ,  1980

The Vi l lage Green of Van Buren, Inc.
605 I , l .  Genesee St.
Syracuse, NY 13204

Gentlemen:

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
Lhe date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISS]ON

cc:  Pet i t ioner 's  Representa t ive
Perry Balagur
605 W.  Genesee St .
Syracuse, NY 73204
Taxing Bureau' s Representat ive



SIATE OF NEIV YORK

STNTE Tru( ffiVI4ISSICD{

In ttte Matt€r of the Petition

of

TIIE VTLLAffi GREEIq OF \At{ BUREN, II\C.

for Redetenninaticn of a Deficiency or for
Refitnd of Corporation F?anchise Tax r,rder
Article 9-A of ttre Tbx Iaw for the Years
1972 and 1973.

DtrISION

Petitioner, Thre Village Crreen of Van Buren, Inc., 605 West Genesee Street,

Slracuse, New York 13204, filed a petiton for redeternr:irn'bion of a deficienqg or

for refurd of cor5nration franckrise tax r.nrder Arficle 9-A of the Ta< Law for the

years 1972 arfr, L973 (File llo. L7229).

A fonnal hearing was held before Ju1ius E. Braun, Ileari-r1g Offier, at t}te

offices of tlre State Ta< Conrnission, State Office Rrilding, Slracuse, l[en^r York'

on Decernber 7 | 1977 at 10:45 A.M. Petitioner appeared by eerry Ba1agnrr, Esq.

The Alrdit Division atr4nared by Peter Crotty, Esq. (Janres J. llcrris, Esq., of

comsel) .

tihettrer ttrere are reasonable gro.rrds on vrtrich to deny permission to trlo

cortrnrations, petitioner ard PPG Erterprises, Inc., to file a ocrnlcined franctrise

ta:< return that lvould clearly reflect inacnre.

FINDI}iGS OF FECI

l-. Crr l4arch 30, 1976, the Audit, Division iszued a Statenent of Audit

tuJjustment, disallowing a ccrnbined franchise ta:r retrnrt fron trntitloner' The

Village Green of Van Buren, Inc., ard PRG Brterpri.ses, Inc. ("Pre") . As ocplained

j.:: a letter of July l.l-t L975 to petitioner, the Division fourd ttr;t:
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the intercortrnrate transastions were rpt sufficient to warrant
a snbi:red basis,

the incqre of each corgnration was pnimarily the result of its
non-interorSnrate transactions ard

the ta<ation on a separate basis rr,ould nost reasonably reflect
the proper franctrise ta:< due.

In acoordance wittr said statenent, a deficiency was fcund to be due of

$68.19, plus interest of $L2.43, for a total of $90.62 for the period ending

Decsnber 3I, L972, as weII as $2,180.11 irx tax, plus interest of $333.55, for a

total of $21513.66 for ttre peniod ending Decernlcer 3L, L973.

2. Petitioner tinely filed "l€w York State F?anchise Ta< Retrnrt-Article 9A

Tax law", for the years erding Decsriber 3Lt L972 ard December 3L, L973. Said

retrnrts were ccmbined wittr those of the parerrt cor5nration, pRG.

3. Durirq tte periods in isstrer petitioner was a vftolly-orned sulcsidiqqt

of PRG' a real estate develoSnent ccnpany. Petj-tioner was set up as an aid in

developing ard disposi:rg of develogrent r.urits ard in renting PKrs apartrents.

Petitioner's responsibility was to secLrre the finanoes to hrild ard n:n the so-

called anenities to the develotrrrerrt. These included the golf oourse, svrimiqg

pool, t-ennis corrts, restarrant, ard clubtrouse. Petltioner had the necessary

equiSrnent to take care of the larmrs, roads ard parki-rg areas. Neustrnper adver-

tisenents arxl descripHlve broch.rres r,ere distrih.rt€d, vrtrich advertised ttre varriotrs

aren'ities offered wittr the derreloSnent.

4. Essentially, tlre rnain pr:rpose of the formation of petitionen was to

enable PRG to secure nore capital, due to the fact that Pre had reached its

limits' Ttre golf course ard fte oor:ntr1l chrlc cnmred by Pre were trrrneC over to

petitioner, in tlre nrcrtgage transaction to secure capital. Ihe directors, officers

and enployees of bottr corporations raene idenfical ard anployees of both were on

the sane payroll. Elnplcyees perform the sanre function for both or;nrations. the

a)

b)

c)
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separate recoxds vttich were kept of both corgnrations lvere needed to get a oonplete

audit ard a consolidated statererrt was necessary for the vftole project,.

5. the rrernbership in petitioner's countrlz club did not deperd on one's

livirq in PRG's apartments or cordcndnir.rns. Ibvever, dues for the chrlc r,ere less

to those vdro occtrpied the apartments or orrlcrninir-uns.

6. Petitioner, Ttre Village freen of Van Buren, Inc., ard P.R.G. S:terprises,

Inc. filed a consolidated fedenal ta< return. Both have ttre sane fiscal year.

The profit ard loss of bottr orSnrations is dependent on the sale and rental of

units by P.R.G. Erterprises, Inc. Ttre recreation facilities are tbe sales tool

for P.R.G. Erterprises, Inc. r while petitioner relies on hcrneorrners to be6ne

nernbers in order to aid in its operation. The floor plans of the rental units

irrlicate the int€rrelation of the recreational facilities to tjre rental properties.

Petitioner's facilities are used b1r tlre parent crcrporation for sales ard prorotional

Prrposes. Newstrnper advertisenents reflect ttre deperdence by P.R.G. E:terprises,

fnc. in sales effort ulnn ttre facilities arrl senzices of petitioner. Ib get a

ccnplete aldlt of one crorgnration, the records of bottr corgnrations raiould be

necessattrz. F\rrds were advanced by eitter or-noration to the otlre,r.

@Dq3f,I1SICNS OF IAI{

A. That section 211(4) of ttre Ta:< Law trxovides, in part, ttrat tte State

Ta< Oqrnission, in its dissetion, may require or perrnit "any ta:<gnyer; r,rtrich

o\^lrls or controls eitlrer directly or irdirectly sulcstantially all ttre capital

stock of one or mcre otlrer cor;rorations" to file its ta:< returns on a aqnbined

basis.

B. Drring the periods at issue, the State Tax Ccnnrission provided, by

regulation, that in determining whetter the ta>< r,rcuLd be oonputed on a oqnbined

basis, it trould crrnsider variqrs factors, irnlrrding ttre fotlorarjng:
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(1) I{hether tIrc oorporations r^rere engaged in ttre sane or
related lines of business;

(2) Whether arry of tJe oorSnratj-ons r,,ene in sr:bstanoe renely
departments of a unitarlz brsiness ordu-cted by ttre entire
group;

(3) Whether the products of arry of the corgnrations -w-ere
sold to or used by any of ttre otlrer orgnrations;

(4) lttether arry of the rcrgnrations perforned services for, or
loaned nrcney to or otheffise financed or assisted in ttre
operations of, arry of the other orSnrations;

(5) lflrether ttrere were ottrcr sr.rbstantial intercrnrparry trans-
actions among ttre oonstitlent oorporations.

(forner 20 NYCRR 5.28(b))

The essential elements of tlese factors have been carried over into the

c'urrent regulations whictr were effective for tan<able years beginning on or after

Jarn:ar1t I, L976 ard which prwide, in pertinent part:

"In decidj-ng whettter to permit or require oqrbined retrnrts the
follcxring t$jo (2) broad factors nust be net:

(1) the oortrnrations Erre in srbstance parts of a
unitary business orducted by tlre entire grdrp
of corSnrations, arrl

(2) there are substantial intercorponate trans-
actions annng the ortrnraLions."

(20 IWCRR 6-2.3(a) (Erphasis strpplied)

The rnardatory language of the cunent regulations takes ognizance of

tircse elsnents wtr"ich the Tax Ccnnrission has onsistenlly deerred to be the key

factors in determining whettrer ccnrbination sfrould be penrdtted or required, i.e.,

the tJnitary natr:re of ttre busirress oorducted by the oorporations and vftetlrer

there were substarrtial interrcrgnrate transactions arrong the orporations.

(See: Fetition of Annel llclding Oorp., et al. State Tar @nnission, Augiust 2,

1973, Detennination oonfi-rmed, Annel [Io1ding Corp. v. Procarcirp, 77 l{isc. 2d

886 (Sup. Ct. Albany County, L974); Petition of N. K. Wilston Coryoration, et a1.

State Ta< Cormission, August 2L, L974.)
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The petitioner herein has not only failed to slpw that each, jn sulcstance,

was parb of a unitary business, hrt has also failed to stpw that ttrere rarcre

substantial intercoryorate transactions betlr€en thern. Ac@rdinqly, pennission to

file on a cqnbi:Ted basis is denied.. (See Matter of Fetition of }brtauk

Irq>ronrenent Inc., et al, State Tar Oqnnission, Sept. 28t 1979.)

C. That the petition of The Village Gneen is denied ard the deficiencies

isstred for the periods endirg Decsnlcer 3Ll 1972 ard December 3L, 1973 are sustained.

DF$ED: Albany, New York

JUN 1 I 1980


