
STATE OF NEhT YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

David Van Alstyne, Jr.

and Janet G. Van Alstyne

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1960 - L969.

AITIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon David Van Alstyne, Jr. ,  and Janet G. Van Alstyne, the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

David Van Alstyne, Jr.
and Janet G. Van Alstyne
115 Chestnut St.
Eng lewood,  NJ  07631

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

known address of theand that  the address set  for th on said wrapper is  the last

pet i t ioner .

Sworn to before me this

14th day of November, 1980.



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

David Van Alstyne, Jr.

and Janet G. Van Alstyne

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Years  1960 -  1969.

AIT'IDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mail upon E. E. Finucan the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof i -n a securely sealed postpaid

wrapper addressed as fol lows:

Mr. E. E. Finucan
Finucan & Greenwood
L0 E.  40 th  s t .
New York, I{Y 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of

Sworn to before me this

14th day of November, 1980.

titione



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Novenber 14, 1980

David Van Alstyne, Jr.
and Janet G. Van Alstlme
115 Chestnut St.
Englewood, NJ 07631

Dear Mr. & Hrs. Van Alstyne:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adnlnistrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to revield
an adverse decisioo by the State Tax Cormission can only be instituted under
Article ?8 of the Civil Practice Laws and Rules, and rnust be comrnenced in the
Supreme Court of the State of New York, ALbany County, witbin 4 months fron
the date of this not ice.

Inquiries concerning the couputation of tax
accordance with this decision may be addressed

or refund allowed in

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 1?227
Phone # (518) 457-6240

Very truly yours ,

STAIE TAX COMMISSION

Petitioner' s Representative
E. E. Finucan
Finucan & Greenwood
10 E. 40th sr .
New York, NY 10015
Taxing Bureau's Representat ive
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' 
In the l,Iatter of ttp Fetition

of

" DAVJD VjW arcrng, iIR.
anl

JAI{ET G. \AI AI,ETYT.IE

for hdetennination of a Deficiencry c
fG refurd of Personal Irmng Tb< urder
Article 22 af tte Sax law fc the Years
f960 thrurgh 1969.

EMSIChI

!

getitioners, Davi.d, Van AJ.sQme, Jr. axd Janet, G. \tbn A1st1zre, Its Chestnlrt

Street, Ergler^Dod, bEn Jersey 07531, fil€d a petitlor fc rdetemilatiqr of a

deficierrqy c fcnr refrsrt of personal inqm tar< rrrder entl.cle 22 af tlE far(

Larr,r fq t}le years 1960 tlrorgh 1959 
'(FiI€ 

Ib. 0L772,

A fcmal feariry vnas held before l{tgel l{rlght, Ibariry Offie, at the

offies of the State [bx 6{mission, I\rc lhrld tde @lter, lihr Yck, tiEhr YGk,

on .[rly L7 ' Lg75 at 1:20 P.!{. anl qrtirnred cr A4nrst 5, Lg76 at 9:].5 A.M.

I;he hearing was oontirnred to wrc}rslon befee ehrmrd L. .bfurson, tlearirq

Offioer, on JtxE 24, L977 at 12s40 p.M. Fetltiornrs appearecl bry E. E. .Finucan,

cPA. ttre Ar*it DivisLtrl appearea by Fet€r cotty, Esq. Flecarder l€Lsg,

8sq[.1 of ocunsel).

ISSTJES

I. Ittether petiti"onr Et/id Van Alst]ryEr Jti., a lunber partrer of Van

aisqme, llcel & 6., trrspecrly allocatecl his d.istrjlrrtive sfrme of par,trestrlp

iJrffirp.

II. Irlhettsr pet:itioer David Van Alstlrrer ,Jf. rias regrrired to dd to

total irmre his slnre of tlre lfie\^r york CitV uni:rmrpcratd hrsiness tar<

de&rctj.on taken on the partnerstri.p reterrn of Van AlstlrE, lbel & 6. fc 1965

tlrrorgh 1970.
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IIf, Wf€ther petitiorer Dalrrid Van Alstlzel JF. ms rcquird b r@ort his

distrilrrtive share of partnenshtp jnoare,/loss fron lthrn:lsLey, SeLLas & 6., a

Missqrri parEnership, fw 196-8 tJrolgh L97L.

IV. !{hetter peLilioner Da\rld Van Alstyre, Jr. was entitl€d to d€duct

Iosses. incured fron a jotnt ventrre qfdctl uas engagred tn otl ard gns elplcatlqrs

durirg 1969 ard 1970.

V. V'lhetlts petitioners tvEre entiUled to allocate pettticer Evdd

Van Alstyrn Jr.'s d.istrilrrtirrc share of partrmsLrip inccnre reeirrcd, fncnr Van

Alstyne, lbel & &. on tlre basis of dalc rffkd wit}uh anf wittrcut f€hr yqk

State.

VI. vlteth€r nqrresid€nt pet:itiorer Evid Van Alstlmel Jt. ms entLtJ€d

to canryback a lrbv York net operating loss evsr tlntrgh he dLd irpt clairn a

caryback fc Fbdsal jnocne ta:< prrSn*s.

VII. peeieionwt !'Er€ errtit-Ied to carrlover to 1967, a capLtaL

loss fc 1965 whictr was derird frcrn bbl York State eollrc€s.

FND$TCS OE FASI

1. Petitiorers, David Van AlstlaEl ff. ard JarEt, G. Van AlstyrE, fild

Joint llei"t YGlc State in€rc tax nsrresiderrt retrrnsr fs 1960 tfrrci-ryh 1969,

r*tterel:t petitlorer David Van.LLstyre' J!. repcted his distrililtive eFrare of

partnershtp ircane rreived fisn Van Alst1me, lbeL & &.

2. Petitioner Davld Van A1stlm, Jr. aleo ras a rnember partren of

. RrsselL, I\bEfuFa & &. ard ilhrdslqf, Seltas & Co. during the lears 1968 tlro$r

Lg7L, ard, a msnler partner of three oil lease joint rrsrtrires in 1969 ard l97O.

His stnre of partnerstrip irsre/loss fron R.rssell, lbElnea & 6. ls rpt at

issue.

3. Fetitimer hvid Van Alstlne, Jr. sig Fd mnsents flxirrg period of

Unitation upql assesstent of personal jnsre ard urinmrporated hrsiJess
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tares, wllich trrsents exterd,ed tIre peiod fq assessnent of persmaf hsrc

tac fc I95f tluorgh 1959, until epril 15, l9?4.

4. On liover&er 26, Lg73, the lrmre Tax E:reau issred a lbtie of

Deficierrqy against petitiorcrs for 1960 thrargh LglL, assertirry perural

irqe tax of $1341815.62, penalty, plrsrant to eectiqr 685(c) of tlb lhr( Lar,rr,

of $304.00, ard irrtenest of $451407.76, fs a total s.rn of $180152?.38. [treste

v,,as rp ta< deficiearcy assented qr said rptie for the years 1970 ad 1971..

Ite lbtice of Deficierr,y rnas'Lss.red, ln part, as a result of a litsnr York fi.eld

atdit of the partnerstrip Van AlsQzre, libel & Oo. for the fiscal ]Ears erdtng

Janlrarlz 31, 1961 ard 1962, 'for the shmt perioct rbbrnry L, Lg62 tlrcugh

Eenber 3L, Lg62 arrt fc calerdar !€ars 1963, Lg64, 1965 ard 1968, r*relein

adjustments roere rnde to the partnership allocation peroerrtage rtlich resrltd

in persoal inoqre ta:€s due frcrn rsrresiderrt partrers.

5. lhld,sley, Sellas & 6. lms a partnenshfp f.ond in tha State of,

l{issori. IL had m f,trttio*: the first ruas the finarcfrg of cattle ad

irrlud€d srrch activities as inrrestirq rsrey, ry*ry trnrey erd nnkirg arrarg

nents fcnr varicnr.s bankjxg relationstrips in ordc to ge,t encnryh tmr€y to hry

the cattle; tlre seoqd firrction r*as tte actual cattLe operaticr rdd.ch irrcltrd€d 
'

tle pnrrchasirg of the anirnals, tJre selecticr of tlre feecl yards in vrhich tlEy

r,cre kept,r 6rd tfe checlci-rry of the animals urrtLl t&ey vrere ready for gale.

Petitioqrerst re6aresentatine stated that feed yards rrere locatet all over tf," 
,

Souttnrest arrl [&st, :Uc]Oing CalLfcni.a, ]bvada, Isdsiana, tEras ard Clcla]ma.

Van Alstlme, tibel & 6. provlded flp mllaterat on loans rnade to lEdsley,

SeILas & 6. Van AIsQzre, liltel & &. hms rot a rsnber partner in lt{adsley,

Sellas & Co. ' rcr did it carry eaid firrn qr lts books aa an irwesttrEnt.
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'  
.  

' 1 .  '

eetitlfi€r Evrd Va,n Alstyre, ,Jr. ad ttr otJE partrnru of .\&n
:

Alat1me, E &. beoaru jokrt \rentrres !{tth }tdaboc, a Jotnt rrcntrre

im/olvd ln oiL ard gas ggllcattor. the Joint \rer$rue hd rp pf.m'dIrrvrJ'I'vEs J.lI IJII qrs 
lcllt effrurcrcrCur; 'tllc! 

J(IgrE vells-tl ftsfi IU P,T 9|t ._

hrelxess in lery Yqk State erfrg 1969 ard 1970. 
' 

$,. putrss of Van Atst1f,c, ' 
'

t\b€I & 6.' ard tlnir hrives t*d a' large flEunt of stook ln Nlnlateai ,Od.l 
'&. 

r',ii' 
" l '

ptbltc ocrtpany listed ln ovrthecnurter Btocks. lFre opleaLiars tod( Bfrxb ' .  :

in tfn state of l,bntana ard vartnre 
"tlr* 

plaea, brt rpt in lB{ Yak Stad;'*'i-"'.. ,'

In oril€r to dritl fc oil, ltnratE!( vurfd sesk alt finarsnrry in ttu l$all Siret,' ' . 
' 

:

finarcial quTfty of trts'* Vont< qity, €gc&rdirrq Wn Afstyne, lbal & &., ald : r

aLso frm otls 
rynfea. Ihe ryi*t of Var ALstlzla, l{ael,& 6. 

ry 
'- :

Jolnt venbrers as inAivlduaLe ard r.tot a€ parEErs. Fetitlssrg orrterdd
'-i 

.; .

that }ly\ratex alo.was qagd rn* a ru&btr of ftrarnial \rertures in l$r l!f* .-',.i "
'

dty, trrt euhdttd rp evldcrre to nrppct thelr qrtsrtisr- .j
i  ' '1 '  : '

6. Petitiorers fiLed fbrms II'-I15, 'lEtle of Ctnngrc tn lbcabf.e Inre
:

by tltitd Stat€s fesry Oepartzwrt Rrrara1rt to Sqptlsr 659 of ttn lfery YCk ..",

State Tart lah/', fc 1960 tfnrough 1963 qril fc 1965 tluqlgb L%7. Ib gcfrduf.cg '. ,'.
:

attached to Frllme IT-IL5 for 1962 anl 1963 slusreil that a ret, o1lerattry hs :. ..

ms irnrrz€d fc said years. $rbc€qlrrt adjrretrsrts r@ by tln lrre'tbr
.  :  r t ' - ,

I[real's field eDiarnirg reanl,td in the rrlsallo,yarc of tlt 1963 mt, c[lqtl.rry

logg.

- ' - :
on Fledsa]- rudit adjustnanEs ard pe$Ucrer E\rld Van Alst]rcr Jr.fs ahare of,

. ' . . . . ,
ttb blert York CiQr unirccpqarca husirggg talr deCnrcticrr tatch on tln parlzl ::,'1,-,j

ehlp rebrrrr of Van ALst)'rB, lbeL & O.
' ' t  -

of p*,ftl.ou Davld Van Alseyrn, &.'s gliare of partrm:stdp i:sq/foaa 6fE ,;

l&deley, SeII.as & &., tJ€ dlsallcrnrpe of a. ehffir.ffin @ital loss f:icrn

.i!

1
, . '  , - t .  t '
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Eaid firrn v*rlch uge u1e{ to redtre lTg-term capital,.griinsr the allqt4nog oftta.
. ' .

197I net operattrry loss carrfpact<, ard hls share of the l{ery York Cfty t-*,1 ..' ....

corpcaie6 brsirnss tax dedllct,isr t*€rl on tle partner,shfP retilrn of Van- .; 
'r :' '

l :  
' " '

Alstlzne, llcel & 6.
. ' '

Ihe fietd aLrtit arrjusmrts fc 1969 ant 1970 rrere basd dt FEtDcf-

s}rlp adjustnrerrts refati:rg to !{ar.rtsLey, SeILaa & 6., loes fun oil lets . :
t  '  1 :  

" ' l

jo,int verrtrres, at adjrrstments to saLe of g,F;,anl o1Lr prrqirtieq ard olt arrt "'' 
".^l

. :: . -'
gas rqplgies.

$re fleld au{it anjusftnts fc 19?I rmre bnsoil el'tlt d{qrromnce 
' 

.,.' 
'

of Eavid Van Alstyre, .Ir.f B allocatitrr of salary paylerrts r@et\rdl frcfi Van '

AlEtlme, lbel & @., tdrtch safag? r*as atL@at€d qr Ue,besis of dale'lM*iBd .. ,;i

hip lop frcnr lardsley, Sellas &'(b.1'.'

anf erulEsion of the lhr York city uninorycated htsqrqq tq T{|float,lsp,

Ile adjustments fcr 1971 rrere offset aqainst ttre loag'as shiln cr pedttWf"

Ilen Ytrk tarc retrrrn, res,rlting in a gmllen frt, qerating toes fgr, 1971. 
.Ihe

Irrccne 1b:< hrreau Ueitedl said lpes to tlp'.Ft{ Iiork gtab amnt stxae lt me

grnl]ter than ttp Fbderal auurt.

B. Fetitjon€re clalnnd on ttplr 1965 lbrt yo6.k 
irtcurp tax retrEn a

cryita1 loes of 9lr00o-00 (shmt-tem 1o88 of $?38.12 ard'ltrgrt@ loss of

$321272.60) frcm t/an ALslryrd, I'tcel. & 6: fhe r-snalnder of tlc loss weg rDrt,

alLo'rcd as €rnoffset agairst, t}le ret, lorg-telrngairls'in 1967 ErE said loss

ms not, d€ctucted ur petitimersf Hml Lrmt€ tax rBtt"En.

coffiilxslcn$ cF r4I{
#

A. Srat the Ardit Eivisiarr'ti herety d,trectd rtq reocqprte'pstltiou

hvid Van AlsQznl ,F.ts.proiryrtimatq *tafe of "partneilfrip XTEIE fr6 VAi .'

dsj.sion in Ule ltalter of,tlre eg!*Slim S vsr $ls,Firsr,tsql + 9o.r siFS,w

ttd.s date.
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B. That tJre New York City uni:rorpca,ted hrsiness tar( i.s an iJFile taJi

fe r.itrictr deduction shall be altorrcd urder section 706 (4) of Art'Lele 23 of the

Tax law, wttich refers to tte ocputatlon of lbv York State unincorporatd

trrsiness inmre tar<. Fbn prnaoses of persmal insue tax, ArElcle 22 is

appJ-lcab1e, hrhich article requjres a nrcdificAdon irseasfury total incre hry

addj-&f back irmre treosea by this or any state G taxing jurts-

dic*:lsu tlrenefce, Iib${ York City unl-rmtpcatea hrslness ta:< ms rp't dectrrttble

in oorfutirry lbw Yck state adJr:std grc6s irncsg urder gection 632(a) (2) of

tlre Ta:r Iaw.

C. That, altlroryh finarc{al affarq€ments uere made on betraXE of }bldsle,y'

Sel-las & Oo., at the offices of Van Alst1are, lbel & @. in ttsn Yck Clty' srcft

location d.:id rpt constitrrte a pJace of hrsiness of ttre Misgqri partnerstrip;

that even tlnryh the inteorests of the partners ln !4adsley, Sellas & @. r€re

i:lr the sane pererrtagee as tteir prcpontfmab lntsests in Van Alstlzre,

Slcel & Co., the l,llssri partrerstr-tp did rpt naintain ln ttrts State a pl-aoe of,

trrsiress lfiere its hrsircss affairs r€re syst-snical.ly ard regrularly caried

on. lfirerefce, petiti.orer Davfi Van A1etlrel JF.'s shate of partrcrstrip loss

flcm l,tahdsley, SellaE & Co. i-s rnt inclrdabLe in detsnlniry his Nent YGk

adjust€d gross irsrE urrler section gg7 (a) (I) of ttre Tax lfi,t and 20 NrcRR

134.1.

D. nrat petitlqrens are nort, errtitled to deduct loeses fro otl lea8e

joint \rentilres, sire sald losses trere lnsrnred as a resdt of oi.l dril].fuq

operaticrs, vrhLch vrere carrled on qrtside lEur Ycrk Stater ard wttlch Yere

irdividually flrnrced hV petitioner Davjd Van.A1stlme' Jl.
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E. Ttat petitiqrer Davld Van ALsQzne, ,J!. is rpt entitlecl to allocate

partnerstrip inoane bas€d upur the runber of days vsked witttin ard trithort

libw York State girce srrctr a net}lod is a\railable orly to-rpnreside$t enptolrees

(!6tter of the Fetiticur of Jotn J. I\bGI€i.r, State f,hl< 6ilnission llarc*l 29, . 
'

L9721

F. fhat the Tax &rreau elred in lirdtirq tJe aunt of lEt^t YGk

rret operatjrg Loss carrldrck for 1971. A rprresider$ ta:payer who reports his

l€rv York irmre on a separate ascuntjng basis is allcn,v€d a ret operatinq losB

carryovq or carrl&ack dedrrctior-r even ttnrgh fE does rpt clairn a ret, operatiDg

loss for FederaL inmne ta:< trurlpses. (See: Jehn eahan ct, q!._v. Stat€ Sil(

@mrission, 48 A.D.U 444, 369 N.Y.S.2d 863.)

G. tlat ttle Insne Ih:< B,reau errd ir linithg tlp arunt of t}re 1965

Nerrr York capital loss canlzoven to 1957 to the arunt of Fbdenal carrlorrcr fc

Lg67. A rrqtresident iJdividual is ;r1o^Ed a litsrv yck carryoveur even tJougtr te

d,oes rot have a capital loss carrlover fc lbderal ire ta:r prrposes, "pnqvldtng

sai.d loss is derived frcrn or onneted wtth lbr York Statc sotFOBS.

fi. Itrat ttre Ardit Division is directed to nnd.ify ttre lbtice of Oeftierry

issued on [bnrsnben 26, LgTg to ttre erftent s]sdn ln Gonclusions of Law "A",

'r', axd "G", g+gSi ard that, except, as so grarrted, the petiiiqr is ln al.I

otlen respects denied.

DF$ED: Albany, Iitsrv York

Nov 1 4 1980


