
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Paul A. Tuohey (Deceased)

and Myrtle Tuohey AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income & UBT

under Art ic le 22 & 23 of

f o r  t h e  Y e a r  1 9 7 1 .

Defic iency or a Revision

Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon PauI A. Tuohey (Deceased),  and Myrt le Tuohey, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

PauL A.  Iuohey (Deceased)
and Myrtle Tuohey
25 Broadway
Ft. Edr+ard, Ny I2B2g

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said
and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Paul A. Tuohey (Deceased)
and Myrtle Tuohey
25 Broadway
Ft. Edward, W 12828

Dear  Mrs .  Tuohey:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  revievr aL the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive

Taxing Bureaut s Representat ive



STA15 OF NEW YORK

STATE TA)( COqMISSION

In the l4atter of the Petition

of

PAUL A. TUOHEY (Deceased) ard
IVITRME TTIOFIEY

for Redetennination of a Deficiency or
for Refund of Personal Inoore and
Uninor;nrated Business Ta><es r:nder
Articles 22 arfr, 23 of ttre Tax Iaw for
tlre Year 197I.

DECISICNT

Petitioners, Paul A. Tuohey (deceased) and itlyrtle Tr:ohey, 25 Broadrrvay,

Fort Erlward, Ne\Ar York 12828, filed a petition for redeterrnination of a deficienqg

or for refi:nd of personal inaone and r:ninoorSnrated business taxes under

Articles 22 afi, 23 of tlre Ta< Law for ttre year 1971 (File No. L2448).

On Decenber 5, 1978, petitioner Itlyrtle Tuohey advjsed ttre State Ta:<

Cormnission, in rarritj-ng, that she desired" to waive a srnall clairns hearing and

to suLrnit thre case to tlre State Tax @nnission on the entire record contained

in the file.

ISSUES

I. lVhether ttre inone received by petitioner Paul A. Trrohey fron tris

activities as a wholesale police equip€nt salesnran is subject to turincorporated

business tax.

II. tihether interest pursr:arrt to section 684 of tlre Ta< Iaw was properly

asserted against petitioners.
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F]ND]NCS OF FACT

1. Petitioners, Paul A. Tuohey and l,grtle n:oheyr tinely filed a

Nerar York State personal inacnre tax return for 197I, on which petitioner

Paul A. Tr-rohey indicated his occutrntion as "self-enplqfed". An tmincorporated

busjness tax return was not filed for said year.

2. Or April 12, 1974, ttre Inmrne Tax Bureau issued a Statenrent of Addi-

tional Tax Dre against petitioners, ingnsing additional personal inoqne ta< of

$98I.87 and r-urinaorporated business tax of $242.65, plus interest of $146.45,

for a total due of $11370.97. The sta@nent was based on Federal audit ctranges

for said year.

3. ort }4ay 2, 1974, petitioners rnade a palment of $98I.87 for additional

personal incone ta< due but did not rnake paynent on tlre jnterest that was

Iega1ly orrrcd on it.

4. On l4ay L9t 1975, ttre Inoqre Til( Blreau issued a Statsnent of Audit

Changes revising the Statenent of Additional Tax D:e dated April L2, L974,

reaffirming the Br.treau's ontention that petitioner Paul A. T\rohey's inqne

from his activity as a wholesale Snlice equipxnent salesrnan was subject to

rated br-rsiness tax. Acordingly, a I'lotice of Deficienqg was issued

Ilay 19, J-975 for L97I for $242.65 in r:nincorSnrated business tax, ph.r^s interest

of $157.36, of vhich $119.84 was for ttre interest cnied on the personal inacnre

tax previously paid.

5. Petitioner Parrl A. Trrohey sold police equiSrnent such a.s tear gas,

gulrs' buttons arxl badges. No evidence was sulrnitted bD/ petitionens on tpnr

they arrived at gross receipts for ttre business, rpr hovir nrarry principals ttrere

were or their ontrcl over his activities. Petitioner Paul A. Ttrohey reported

no inone taces withheld but did pay seJ.f-enplopznent tax.
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6. Petitioner Paul A. nlohqf filed Federal Schedule "C" to clajrn

expenses. He used a part of his hone as an office plus onefifth of a rental

house for a second office. Petitioner also clajned advertising oq)ense as

part of the e>pense of doing business.

7. D:ring ttre year in issue, petitioner lrAyrble Tr-rohey was not engagd

in arty business activity.

CONICT,IISIONS OF LA!,l

A. Ihat petitioner ltlyrtle Ttrohey is not liable for arry r:ninoorporated

business tax during ttre year at issue.

B. Ttnt ttre selling activities of petitioner PauI A. Tuohey dr.rring 1971

constituted the carrying on of an r:ninorporated h:siness in acordance wittr

the meaning and intent of section 703 of the Ta< Laur, and that ttre jnone

derived ttrerefrqn was subject to r:ninorporated business ta< ingnsed rrnder

section 701 of ttre Tax I"aw.

C. That the interest pursuant to section 684 of ttre Tax Law for ttre

personal jnoone ta< due in ttre anrrunt of $119.94 was properly asserted and is

tLrerefore sustained.

D. fhat the petition is granted to the o.tent set fortlr in @nc}:.sion

of r-aw "A"; and that, o<cept as so granted, the petition is in all ottrer

respects denied.

DATED: A,lbarry, Nen^r York

MAY 1 6 peO

ffiK*-


