
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Ronald Totaro

AFFIDAVIT OF MAILING
for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of tbe

for  the  Year  1974.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of
the Department of Taxat ion and Finance, over 18 years of age, and that on the
29Lh day of February, 1980, she served the within not ice of Decision by
cert i f ied mai l  upon Ronald Totaro, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l ows :

Ronald Totaro
1017 East  euaker  Rd.
East  Aurora,  Ny I4OS2

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said r4rrapper

pe t i t i one r .

Sworn to before me th is

29 th  day  o f  Feb rua ry ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  29 ,  1980

Ronald Totaro
1017 East  Quaker  Rd.
East Aurora, NY 74052

Dear  Mr .  To taro :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nohr exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RONAID N. TOTARO DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
797 4.

Pet i t ioner ,  Ronald N.  Totaro,  1017 East  Quaker Road,  East  Aurora,  New

York 14052,  f i led a pet i t ion for  redeterminaLion of  a def ic iency or  for  refund

of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the year  1974 (Fi le

No.  20627).

A formal  hear ing

of f ices of  the State

Buf fa lo,  New York,  on

se.  The Income Tax

E s q .  ,  o f  c o u n s e l ) .

was held before Alan R.  Golk in,  Hear ing Of f icer ,  a t  the

Tax Commission,  SLate Of f ice Bui ld ing,  65 Court  Street ,

Sep tember  18 ,  7978  a t  3 :30  P .M.  Pe t i t i one r  appea red  p ro

Bureau appeared by Peter  Crot ty ,  Esq.  (Barry Bresler ,

ISSTJE

Whether Ronald N.  Totaro 's  pet i t ion for  redeterminat ion was f i led t imely.

FINDINGS OF I'ACT

1.  On October 27 ,  1975,  the Income Tax Bureau issued a Not ice of  Def ic iency

and a Statement of Deficiency in the amount of $3 1768.25 sent by regular mail

to  pet i t ioner ,  Ronald N.  Totaro.  Said Not ice of  Def ic iency c lear ly  s tated

that  pet i t ioner  had 90 days in  which to f i le  a pet i t ion to contest  sa id deter-

minat ion,  otherwise i t  would become an assessment .

2.  An ident ica l  Not ice of  Def ic iency r^7as issued to pet i t ioner 's  wi fe

Adr ienne Totaro.  On or  about  January 261 7976,  a pet i t ion on her  behal f  was

received by the State Tax Commission.
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3'  Pet i t ioner  a l leges to have prepared pet i t ions for  h imserf  and for  h is

wi fe,  and to have arranged for  the execut ion and mai l ing thereof ,  in  one

envelope.

4- The enverope which was maired in Albany, New york, and which was

received by the state Tax cornmiss ion a l regedly conta ined only the pet i t ion of

pet i t ioner 's  wi fe '  The envelope rdas del ivered by cer t i f ied mair  ( return

receipt  requested) ,  on which postage of  58 cents was praced to cover  the cost

of  the f i rs t  c lass ret ter ,  the cer t i f icat ion and the return receipt .

5 '  Pet i t ioner  a l reges that  the typ ing and the mai l ing of  the pet i t ion

was done in h is  of f ice;  however,  the envelope crear ly  bears the name of  A.  K.

Totaro '  pet i t ioner 's  wi fe,  and her  home address as the return address on the

envelope.

6 '  Pet i t ioner  f i led a pet i t ion on November 10 ,  lg77 and a per fected

pet i t ion on Apr i l  5 ,  L978,  a l l  a f ter  appear ing at  a pre-hear ing conference.

At '  th is  conference,  pet i t ioner  ar leges to have f i rs t  learned that  the state

Tax commission had not  received h is  a l leged pet i t ion of  January 26,  1976.

7 '  A  j udgmen t  f o r  $4 ,115 .23  was  en te red  aga ins t  pe t i t i one r  by  t he  S ta te

Tax  Commiss ion  on  May  21 ,  1977 ,  based  on  the  No t i ce  o f  De f i c i ency .

8 '  Pe t i t i one r  f i t ed  an  ob l i gee  bond  o f  g51000 .00  w i th  t he  s ta te  Tax

commission and vacated the aforesaid judgment ,  which bond is  to be re leased or

paid to the state Tax commission af ter  and depending on the decis ion in  th is

ma t te r .

CONCLUSIONS OF LAW

A' That pet i t ioner bears the burden of proof in establ ishing the t imeriness

of  the  f i l i ng  o f  h is  pe t i t ion  (secr ion  6g9 (e )  o f  the  Tax  Law) .

B'  That pet i t ioner had unt ir  January 26, 1976 (since the 90th day i ras a

sunday) to f i le a pet i t ion for redeterminat ion of the Not ice of Def ic iencv

which  was da ted  October  27 ,  1975 (sec t ion  6g9(b)  o f  the  Tax  Law) .
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C. That  pet i t ioner  has fa i led to susta in h is  burden of  proof  in  showing

that  h is  pet i t ion was enclosed in the envelope which conta ined the pet i t ion of

A .  K .  To ta ro ,  and  wh ich  bo re  he r  re tu rn  add ress .

D.  That  the pet i t ion of  Ronald N.  Totaro was not  f i led t imely and is ,

Lhe re fo re ,  i n  a l l  r espec ts  den ied .

DATED: Albany, New York

FEB 2 I 1980

COMMISSION

COMMISSIONER

COMMISSIONER


