
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Gera ld  R.  &  Dor is  C.  Thew

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  7972 -  1974.

AT'F]DAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980 '  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Gera1d R. & Doris C. Thew, the pet i t ioner in the r .r i th in proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Gera l -d  R.  &  Dor is  C Thew

LaGrangevi l - l -e,  NY IZS4O
and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said h,rapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Gera ld  R.  & Dor is  C.  Thew

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1972 -  \974.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Al lan E. Rappleyea the representat ive of the pet i t ioner in the within
proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  A l l -an  E.  Rapp leyea
25 Market St.
Poughkeepsie,  NY 126AI

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.

o f

o f



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12?27

May 16,  1980

Gera ld  R.  &  Dor is  C.  Thew
laGrangevi l le,  NY 12540

Dear  Mr .  &  Mrs .  Thew:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
A l lan  E.  Rapp leyea
25 Market.  St.
Poughkeepsie, NY |26AI
Taxing Bureaut s Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

GEMLD R. TIIEW and DORIS C. THEW

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the years
1972,  1973 and 1974.

DECISION

of an apple orchard and

I o s s e s .

Pet i t ioners, Gerald R. Thew and Doris C. Thew, la Grangevi l le,  New York

12540, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art . ic le 22 of the Tax law for the years 1972, Ig73

and L974 (F i Ie  No.  14930) .

A formal hearing was held before Michael Alexander,  Hearing Off icer,  aL

the off ices of the State Tax Commission, Bui lding l l9,  State Campus, Albany,

New York ,  on  Jury  28 ,  7977 a t  1 :15  p .M.  pe t i t ioner  appeared by  corba l l y ,

Gart land & Rappleyea (Al lan E. Rappleyea, Esq.,  of  counsel) .  The Audit  Divis ion

appeared by  Peter  c ro t ty ,  Esq.  (R ichard  M.  Kaufman,  Esq. ,  o f  counse l )

ISSI.IE

I./hether the

a smal l  gaso l ine

losses experienced from the operat ion

stat ion const i tuted trade or business

FINDINGS OF FACT

1.  Pet i t ioners ,  Gera ld  R.  Thew and Dor is  C.  Thew,  f i led  New York  S ta te

income tax  res ident  re tu rns  (Form IT-201)  fo r  tax  years  1972,  1973 and 1974.

Pet i t ioner Gerald R. Thew f i led New York State uni-ncorporated business tax

returns (Form IT-202) for 1973 and 7974. 0n each return pet i t ioners indicated

substant ial  losses from orchard and gasol ine stat ion operat ions. The losses

were appl ied against div idends received.
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2 .  0n  March  29 ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioners, Gerald R. Thew and Doris C. Thew, for personal income tax due

under Article 22 of the Tax law for 1972, 7973 and 7974 in the amount of

$ 1 8 , 7 1 6 . 1 0 ,  p r u s  i n t e r e s t  o f  g 2 1 9 3 9 . 7 7 ,  f o r  a  r o t a r  o f  g 2 1 r 6 s s . 2 7 .  T h e  n o t i c e

was accompanied by a Statement of Audit  Changes which stated that pet i t ioners'

operat ion of an apple orchard and related gasol ine stat ion were considered "an

act iv i ty not entered into for prof i t" .  This resulted in the part ial  disal lowance

of  losses  c la imed c rea t ing  the  de f ic iency  a t  i ssue.

3. At the formal hearing, Lhe Audit  Divis ion increased the def ic iency

which  was asser t .ed  aga ins t .  pe t i t ioners  to  $32 r34 I .05 ,  p lus  in te res t  o f  $8  1749.10 ,

f o r  a  n e w  t o t . a l  d e f i c i e n c y  o f  $ 4 1 , 0 9 0 . 1 5 .

4. Pet i t ioner Gerald R. Thew ovrns and operates an apple orchard and a

gasol ine stat ion located near the apple orchard. He has been operat ing this

apple orchard for more than 30 years, and has spent his working l i fe as a

farmer. Pet i t ioners have, for many years, l ived in a home located on orchard

land.

5. Pet i t ioner Gerald R. Thew assembled several  pieces of land over the

years to form the apple orchard. The property vras improved over the years

with storage, refr igerat ion and processing bui ldings. Purchases for the

opera t ion  o f  the  orchard  inc luded t rac to rs ,  sprayers ,  mowers ,  a  fo rk l i f t ,  an

apple sorter,  and automat. ic apple processing equipment.  A camp for pickers

was a lso  main ta ined.  PresenL ly ,  there  is  enough co ld  s to rage space fo r  50r000

bushe ls  o f  app les .

6. fn operat ing the orchard, pet i t ioner Gerald R. Thew sought,  received

and rel ied on outside experts and advice, such as that provided by the United

States Department of Agricul ture Soi l  Conservat ion Service, the Dutchess County

Cooperat. ive and various commercial  sel lers of orchard equipment and suppl ies.
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7. Mr. Thew and his sons were act ively involved in the operat ion of the

orchard and the gasol ine stat ion, and devoted their  ful l  energy to them during

the tax years involved. Despite the devot ion of their  ful l  t ime to the opera-

t ions, they have cont inualry lost money every year since 195g.

8- For the tax years at issue, pet i t ioner Gerald R. Thew attr ibutes the

losses to a government ban on the poison Endrin,  which resulted in a prol i -

fe ra t ion  o f  app le - t ree-k i l l i ng  mice  (p ine  vo les) .  In  add i t ion ,  pe t i t ioners r

two sons, who helped run the orchard and gasol ine stat ion, were ei ther injured

in automobi le accidents or were ser iously sick and unable to cont inue to

ass is t  pe t . i t ioners  dur ing  these years .

9. In years subsequent to the years at issue, pet i t ioner Gerald R. Thew

continued to make substant ial  investments in the orchard and to devote his

energy to i ts operat ion. In both L976 and, 7977 pet i t ioner Gerald R. Thew had

a good expectat ion of prof i t  f rom that year 's crop of applesl  however,  these

crops were destroyed by frost in 1976 and by hai l  in 1977.

10. Pet i t ioners purchased the gasol ine stat ion in the hope of convert ing

i t  to a frui t  stand fron which they could sel1 apples at retai l .  This conver-

sion has not occurred and pet i t ioners cont inue Lo run the gasol ine stat ion as

such. They do make repairs to and service orchard equipment at the gasoline

s ta t ion .

11. Pet i t ioners intend to cont. inue try ing their  best,  putt ing everything

into the orchard with a good fai th expectat ion of future prof i ts.

CONCI,USIONS OF IAId

A. That the orchard and gasol ine stat ion operat ions of Gerald R. Thew

Doris C. Thew const i tuted the carrying on of a trade or business within

meaning of sect ion 162 of the Internal Revenue Code.

and

the



B. That the pet i t ion of Gerald

the Not ice of Def ic iency of March 29,

-4 -

R. Thew and Doris C. Thew is granted and

1976,  as amended,  is  cancel led.

DATED: Albany, New york

IIAY 1 6 1980

STATB TAX COMMISSION


