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STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter

Gilbert Teitelbaum

of the Pet i t ion

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 1.8 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Gi lbert .  Teitelbaum, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Gilbert Teitelbaum
18  SLoan  D r .  So .
Valley Stream, Ny

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That. deponent further says that the said
and that the address set forth on said I 'rapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Gilbert .  Teitelbaum
1 8  S l o a n  D r .  S o .
Val ley Stream, NY

Dear  Mr .  Te i te lbaum:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 rnonths
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive

Taxing Bureau's Representat ive



STAIE OF NE{i'f YORK

STAIE TA)( CO,II4ISSIOI{

In tlre l,latter of ttre Petition

of

GILBERT TEITE,BATM

for Redetermination of a Deficienqg or
for Refirnd of Personal Incone and
Uninocrtrnrated Business Taces r:nder
Articles 22 ilfr, 23 of ttre Tax Law for
tj:e Year L970.

DECISTON

Petitionerr Gilbert Tteitelbarsn, 18 Sloan Dnive South, Valley Strear,

Neru York 11580, filed a petition for redetermination of a deficienql or for

refr.nd of personal inoqne ard uninmr;nrated business taxes under Articles 22

and 23 of tlre Tar Iaw for tlre year 1970 (Fi1e lilo. L34321 .

A small clajms hearing was held before William Valcarcel, Hearing Officer,

at the offices of the State Tar< @ffnission, Thac lbrld Ttade Center, Nar,r York,

New York, on }[ay 23, 1979 at l-:15 P.M. Petitioner alpeared pro se. Ttre Ar:dit

Division appeared by Peter Crotez, Esq. (Frank Levitt, Esq., of oorxrsel).

rSSUE

Whether incqne derived frun petitioner's activities as a salesnan is

subject to unjnoryorated br:sjness tax.

FIND]NGS OF FACT

1. Petitioner, Gilhert Treitelbaun, and Selma Teitelbar.rn, his wife,

tirely filed a joint Nerr,r York State Inaome Ta< Resident Return for 1970, on

which he retrnrted salarlz incrcne of $651 248.76 frqn his activilies as a salesnan.

Petitioner did not file an un-incorporated business tax return for L970.
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2. On l4ay 2I, 1973, the Increre Ta:< Br-rreau issued a ldotice of Deficienc.y

along witlr an e>planatory Statsnent of Ar:dit CLranges, on wtrich petitionen's

inone fisn his actlvities as a salesnan was held subjecE, to uninoorporated

busjness tax" In addition, personal inonre ta< of $840.00 plus interest was

lngnsed, as a result of reducing business oq)enses frcrn $22,95I.00 to $16195I.00.

Petitioner conceded, this ad.jrrstfient ard subnitted a rsrrittance of $840.00.

Interest on the additiornl personal incone tax of $840.00 rsnains outstarding.

3. Petitioner, Gilbert Teitelbar-un, was a salesnan representing Caro1e

Cl.rtis, Inc. ("O-rrtis") dr.rring L970. He was conpensated on a oonrnission basis

witlr a guaranteed drarrir against conrnissions. Petitioner was not reinbrirsed for

selling expenses. Cl:rbis wittrheld FICA tares frcm petitioner's odrpensation.

In addition to paying its matching share of FICA ta><es, C\rbis paid for r:nenploy-

nent insurance, worlfiEtrtrs cqgrg>ensation arxl disability j:rsurance.

4. Petitioner was forbidden by Ctrrtis frorn representing other fi::rrs arxl

was required to devote all his selling ti$e and efforb to Crrrtis. tfis selling

activities were restricted. to a specific territory wtrich was fi:rther restricted

by the exclusion of cerLain house acoounts r,sittrin petitioner's assigrned

territory.

5. Petitioner was supplied witlr sales sanples and price lists. He was

required to strictly adhere to tlre credit lnlicies ard terms as dictated by

C\:rtis. A11 orders were subject to tlre approval of C:rrrtis, arxl petitionen was

forbidden frcm having any discretionarlz pcrrer oven adjustnents and disoounts.

6. Petitioner was required to sell at a showroqn, rnaintaired by C\rrtis,

where he was provided wittr desk space. At the shoarrocrn, petitioner was

required to sell and senrice acounts within and witlput his assigrned tenritory.

He was entitled to cqnnissions only frion those custonrers located within his

assigrned territory.
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7. Petitioner maintained a self-erployed retirsnerrt plan (Keogh PIan)

dr.ring 1970.

@NCLUSIONS OF LAY'I

A. Ttrat sufficient direction and control was inposed by Carole C\rrtis,

Inc., during L97At so as to cause petitioner, Gilbert Teitelbaun, to becqne arr

arployee of Carole Curtis, Inc; ard accordingly, ttre j.ncqne derived ttrerefrqn

is e<enpt frqn the uninoorgnrated business til( i:: acordance wittr ttre ileaning

and intent of section 703(-b) of the Ta>( I"aw ard 20 }{YCRR 203.10.

B. that the petition of Gilbert Teitelbaun is granted to tlre extent

that tlre uninorporated business tax liability for 1970 is cancelled; ttrat the

interest due on additional personal inoqre tax previor.r.sly renitted should be

qdated to tlre date paid.

C. That tlre Audit Division is hereby djrected to nodify accondingly the

Notice of Deficiency issued Nby 2I, L973. Except as so giranted, the petition

is in all other respects denied.

DATED: Albany, Nernz York

t'/tAY 1 6 ,gB0


