
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Petit ion

Wil l iam H. Taylor -  Trust

Manufacturers Hanover Trust Co.,  Trustee

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

1 9 7 1  &  1 9 7 5 .for  the Years 1970

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Wi} l iam H. Taylor -  Trust,  Manufacturers Hanover Trust Co.,  Trustee,

the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Wil l iam H. Taylor -  Trust
Manufacturers Hanover Trust Co., Trustee
350 Park  Ave.
New York, NY IOA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is t h e l ast known address of the

pet i t ioner .

Sworn to before me this

7th day of January, 1980.

o f

o f

AI'FIDAVIT OF MAIIING



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

I{ i l l iam H. Taylor -  Trust

Manufacturers Hanover Trust Co.,  Trustee

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

1 9 7 1  &  1 9 7 5 .for the Years 1970

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon John F. Rossi the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. John F. Rossi
350 Park  Ave.
New York, NY 1A022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of pet i t i

Sworn to before me this

7th day of January, 1980.

AFFIDAVIT OF MAITING



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 7, 1980

Wil l iam H. Taylor -  Trust
Manufacturers Hanover Trust Co.,  Trustee
350 Park Ave.
New York, NY 7A022

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
John F .  Ross i
350 Park Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the llat.ter of the Petition

o f

TRUST u/w/o t[[tIAM H. TAyt0R

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the years
1970 ,  1971  and  1975 .

Whether petit ioner properly subtracted a gain

property fron Federal taxable income in computing

DECISION

on the sale of Florida real

New York taxable income.

Petit ioner, Trust under the wil l  of Wil l ian H. Taylor, Manufacturers

Hanover Trust Company, Trustee, 350 Park Avenue, New York, New York 70022,

f i led a petit ion for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the years 1970, 1971 and 1975

(F i l e  Nos .  19513  and  19514) .

A formal hearing was held before lCil l iam Valcarcel, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two l{orld Trade Center, New York, New

York, on August 24, 1978. Petit ioner appeared by Kel1ey, Drye & Warren, Esqs.

(John F. Rossi, Esq., of counset). The Income Tax Bureau appeared by Peter

Crot ty ,  Esq.  ( I rv ing Atk ins,  Esq. ,  o f  counsel ) .

ISSTIE

FINDINOS OF FACT

1. Pet i t ioner,  Trust u/w/o hl i l l iam H. Taylor,  f i led New York State

income tax f iduciary returns for each of the years 1970, 1971 and 1975, on

which capital  gain income derived from the sale of real  property located in

the State of Flor ida was subtracted from Federal  taxable income as a New York

modif icat ion ("gains al located to pr incipal")  result ing in no New York taxable

income.
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2. 0n June 5, 1973, the New York State Department of Taxation and Finance

validated a signed consent extending the period of l imitation for the years

1970 and 1971 to "one year fol lowing the proceedings now pending for the year

1967". Notice of the decision of the State Tax Comnission in the proceedings

for the yeat L967 was sent to petit ioner on september 26, 1976.

3. 0n Apri l  14, 1977, the Income Tax Bureau issued a Notice of Deficiency

in the sum of 547,376.38 for 1970 and 1971 and another Notice of Deficiency in

the sum of  $97.74 for  1975.  The def ic ienc ies were based on the d isa l lowance

of the modif ications pertaining to the capital gain incone which resulted in

New York taxable income of  9114,628.60 for  1970,  9131,602.54 for  rg7 l ,  and

$3 ,197 .43  f o r  1975 .

4. I+rj. l l iam H. Taylor (hereinafter "decedent") died a resident of New

York State on August 25, 1950, and his wil l  was admitted to probate in the

Surrogatets Court of t{estchester County.

5. By Art icle Fifteenth of his wil l  the decedent directed that the

assets of his residuary estate be placed in trust. The Central Hanover Bank

and Trust. Company, a predecessor corporation of Manufacturers Hanover Trust

Company (hereinafter referred to as the "Bank"), John A. Taylor and Robert H.

Taylor received letters of trusteeship with respect to the Art icle Fifteenth

trust from the Westchester County Surrogate's Court.

6. The assets of decedentts residuary estate included real property

located in the State of Florida. John A. Taylor, a resident of Florida, was

appointed by the County Judges Court, in and for Dade County, Florida as

ancil lary executor to hold the Florida real property.

7. By an order dated November 16, 1954, the County Judges Court of Dade

County Florida approved the f inal accounL of the ancil lary executor and directed

the anci l lary  executor  to  a: )  t ransfer  the sum of  $3,596.50 and a lso $62,000.00
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of a United States Cert i f icate of fndebtedness "to the Domici l iary Executors,

John A. Taylor,  Robert  H. Taylor and the Central  Hanover Bank & Trust Company"l

and b:)  " to surrender to John A. Taylor and Robert  H. Taylor,  as trustees

under the wi l l  of  l , r l i l l iam H. Taylor,  deceasedr" certain Flor ida real property

which included the real property on which the capital  gains at.  issue were

la te r  rea l i zed .

B. The Bank did not become a trustee of the Flor ida real property because

the law of Flor ida prohibi ted the Bank from being a trustee of Flor ida real

p r o p e r t y  [ F l a .  S t .  T i r 1 e  3 6  s e c r i o n  6 6 0 . 1 0 ( 3 ) ] .

9.  For the years 7970, 7971 and 7975, John A. Taylor and Robert  H.

Taylor were the only trustees of the Flor ida real property.

10 .  In  1970,  1971 and 1975,  John A.  Tay lo r  and Rober t  H .  Tay lo r ,  t rus tees

of the Flor ida real property,  received payments attr ibutable to the sale of a

port ion of the Flor ida real property.  These payments were put into a separate

account at the Bank in the name of John A. Taylor and Robert H. Taylor, as

t rus tees .

11. John A. Taylor and Robert  H. Taylor were not domici l iar ies or residents

of New York State at any t ime during 1970 or 1971 or aL any t ime thereafter.

72. Robert  H. Taylor and Sandra Wilson were the only incone benef ic iar ies

of the trust in 1970, I97L and 1975 and were not domici l iar ies or residents of

New York State in L97A or 1971 or at any t ime thereafter.

13. Pet i t ioner contends that New York has no jur isdict ion to tax such

gain since no domici l iary of New York had authori ty over the Flor ida property

or had the power to br ing the gain real ized into the State of New York.

coNc[usIoNs 0F tAI^/

A. That the New York

Federal  taxable income plus

taxable income of a resident estate

or ninus certain modif icat ions set

or  Lrust  is  i ts

forth in section
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618 of the Tax law. Sect ion 518 does not provide for a modif icat ion which

would permit  a resident estate or trust to subtract f rom Federal  taxable

incone gains derived frorn the sale of out of  state realty.  Since the gains on

the sale of the Flor ida real property were included in pet i t ioner 's Federal

taxable income, they are not to be subtracted or otherwise excluded from New

York taxable income.

B. That the fact that the Flor ida real property was sold by anci l l iary

trustees appointed by a Flor ida court  does not shi f t .  the taxabi l i ty of  the

gain outside New York State.

C. That the pet i t ion of Trust u/w/o Wil l iam H. Taylor is denied and the

not ices of def ic iency issued Apri l  14, 7977 for 1970 and 1971 in the sum of

$471376.38 ,  and fo r  1975 in  the  sum o f  $97.74  Ls  sus ta ined together  w i th  such

addit ional interest as may be lawful ly owing.

DATED: Albany, New York

JAN ? J98O
ST
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ATE TAX COMM]SSION

COMMISSIONER


